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DN PHY UP THERE, OL’ BOY, THAT 


DIDN'T LEAVE ITS MARK! DID | EVER TELL YOU 


HOW I LOST MY EYEBROWS AND MUSTACHE IN 
THE OLD SUSSEX TEXTILE MILL?” 


It is likely that the risky equipment has long since been replaced 
There’s a good chance that the new apparatus which protect 
operators as well as the electrical system, is by I-T-E. 


I-T-E CIRCUIT BREAKER CO. | 
AIR CIRCUIT BREAKERS AND SWITCHGEAR @ i 
19th & HAMILTON STREETS, PHILADELPHIA, PA. 
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IE BARBER GAS 


Now More 
Than Ever— 


Fuel Economy 
Is Vital 


; when all natural re- 

sources are being mobilized for 
the preservation of the nation, the economical use of fuel is 
of prime importance. Gas companies and gas service opera- 
tors know that this is true of natural as well as Butane- 
Propane and bottled gases. Constructive advice and assist- 
ance on the effective use of fuel, which was before simply a 
matter of good business, now becomes clearly a duty. What 
more valuable and timely advice can you give your custom- 
ers than your recommendation that they install, for every 
gas appliance, a reliable pressure regulator? 


Barber Regulators provide safety, fuel economy, and 
better service in any gas appliance. Built with high-grade 
bronze bodies, brass working parts, phosphor bronze springs, 
non-deteriorating diaphragms (for Butane-Propane or bottled 
gases, regulators are supplied with specially treated dia- 
phragms). Use Barber Pressure Regulators on appliances 
which you install or sponsor. 


BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


BARBER oarssune REGULATORS 


jarber Burners For Warm Air Furnaces, Steam and Hot Water Boilers and Gas Appliances 
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This Quicker 
Pipe Threading 


Also Speeds 
The Victory! 


I's a time-beater, a work-saver. It threads 1” 

to 2” pipe, 4 sizes with 1 set of clean-cutting 
high speed steel chasers—no extra dies to lug 
around or fool with. You change size in a few 
seconds: screw up workholder, move setting 
post, screw it down again. Speedy mistake-proof 
workholder sets instantly, one screw to tighten 


You set this FRttZestt> No. GSR 
to size in only 10 seconds . . . 


and no bushings. Any thread variations, any 
pipe—and it’s made of rugged steel and malle- 
able with drop-forged hardened steel cam plates. 
. .. It licks delays and waste of priceless time 
—ask to see it at your Supply House. 


THE RIDGE TOOL CO., ELYRIA, OHIO, U.S.A. 


Pipe Wrenches, Cutters, Threaders, Vises 
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 giomatgy Washington is becoming more and 
more concerned about news leaks and 
false reports. British officials complain about 
secret information leaking out through admin- 
istration officials. Administration officials 
complain about the leaks through congres- 
sional committee hearings. Secretary of State 
Hull now warns his fellow officials, “Don’t tell 
this to anybody in strictest confidence.” The 
Navy Department has put out special instruc- 
tions to its civilian help on how to answer the 
telephone. 


REsuLT is a lot of hedging and buck passing 
whenever one tries to get any information 
even of the most innocuous nature. The an- 
nual Naval Observatory announcement, given 
out some weeks ago, that spring would begin 
officially on March 20th at 7:21 p. M. was pref- 
aced on the press release by a cautious phrase: 
“It was said.” The Admirals are playing it safe 
these days! 


REMINDS one of the old newspaperman’s 
story of the cub reporter who was bawled out 
for saying that a certain police character had 
“committed an assault.” His editor pointed 
out that until the felon was actually convicted 


FERGUS J. MCDIARMID 


Utility stocks are selling for a song, but the 
tune is quite sour. 


(SEE Pace 597) 
MAY 7, 1942 


the Editors 


CURTIS A. MEES 


Saving time and money in the regulatory 
process can aid the war effort. 


(SEE Pace 609) 


there was danger of a libel suit against the 
newspaper if the charge failed to stick. “Un- 
less you are absolutely certain,” he was told, 
“always use such terms as ‘alleged assault, 
‘according to reports,’ etc.” 


Next day the cub took a telephone call con- 
cerning a fashionable West end church wed- 
ding. Thanks to a sleepy night editor, some- 
thing like the following passage appeared in 
the bulldog edition: 


“Relatives and friends of Miss Evelyn 
Harris, alleged daughter of Colonel and 
Mrs. Robert H. Harris, claim that she was 
apparently married yesterday afternoon to 
Lieutenant John M. Collier, who professes 
to be the son of Mr. and Mrs. John M. Col- 
lier of Kansas City. The reported wedding 
was performed by a certain ‘Doctor’ H. M. 
Dowell (sic), who said that he was an 
ordained minister. The couple gave out the 
story that they would travel in the South 
before returning to Kansas City, where, ac- 
cording to reports, they may live together. 


¥ 


\ X 7e were interested to learn that WILL M. 
Maurin, whose article on “Union Labor 
6 
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Repeat Order From An 
Ohio Public Utility Co. 
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CENTRAL OHIO LIGHT & POWER CO.., Bluffton, Ohio 


Sargent & Lundy Cons. Eng. 
90,000 Ibs. steam/hour, 490 Ibs. design pressure, 835° F. steam temp. 
Riley Boiler, Superheater, Steam Temperature Control, Air Heater, Water Cooled 
Furnace, Steel Clad Insulated Setting. Fired by Riley Pulverizers and Burners. 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT SEATTLE 
8T. LOUIS CINCINNATI! HOUSTON CHICAGO ST. PAUL KANSAS CITY LOS ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 


BOILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACES 
PULVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTINGS 
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8 PAGES WITH THE EDITORS (Continued) 


and Defense” appears in this issue (page 623), 
has returned to the political wars. Mr. Mav- 
PIN, who served for six years as a member of 
the Nebraska State Railway Commission, has 
filed once more for a Democratic nomination 
to return to that post. This ambition becomes 
the hale and hearty journalistic warrior of 
seventy-nine years. He entered the newspaper 
business at an early age and became one of the 
most well-known figures in Nebraska journal- 
ism. For a number of years he served as an 
editor on William Jennings Bryan’s Common- 
er. He is at present editor of the Clay County 
Sun, his own newspaper. 


¥ 


*¥ seems to be generally assumed that the 
recent decision of the U. S. Supreme Court 
in the Natural Gas Pipeline Case, 42 PUR 
(NS) 129, will revive a number of theories 
for streamlining utility rate base procedure. 
Curtis A. Mees, well-known consulting 
engineer of Atlanta, Georgia, comes up 
promptly with a suggestion for using the cost 
index method for quick and inexpensive as- 
certainment of the utility rate base. But let us 
hasten to add that Mr. Mees does not have in 
mind anything like the use of crude commod- 
ity indices, such as were rejected by the U. S. 
Supreme Court in the case of the Chesapeake 
& Potomac Telephone Company of Baltimore 
some years ago. You will have to read Mr. 
Mess’ article to find out exactly what he does 
have in mind. It is technical in spots but well 
worth the effort if it will get the results 
promised in terms of economy for both regula- 
tory dollars and man hours. 


Mr. Mees, born in Columbus, Ohio, is a 
graduate engineer of Rose Polytechnic Insti- 
tute of Terre Haute, Indiana (B.S., 1900; 
C. E., 1908). He has a long and impressive 
record as an electric and construction engi- 
neer in private practice with private industry 
and with the Georgia Public Service Commis- 
sion. He has written numerous articles and 
has frequently lectured on the subject, and 
has received high honors from his profes- 
sional colleagues, including the post of chair- 
man of the committee on a code of ‘ethics for 
professional engineers for North Carolina, and 
a life membership in the American Society of 
Civil Engineers. 


¥ 


ens of engineers reminds us of a little 
story we heard about that learned profes- 
sion which our friends of the legal and ac- 
counting profession will doubtless appreciate. 
We have always been educated to think of en- 
gineers as direct and practical men, and they 


probably are. But the recently completed 
aqueduct of the New York water supply from 
a reservoir in the Catskills makes us wonder 
if the engineers do not have a quality of mys- 
ticism of their own. 


Ir seems that this aqueduct, which stretches 
over 100 miles, got as far as Kerhonkson, New 
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WILL M. MAUPIN 
There can be no strikes at Armageddon. 


(SEE Pace 623) 


York (about 80 miles from Broadway), when | 
it hit an underground river 700 feet in bed- 

rock. The first drill that broke through 
spouted a geyser. Now, to the lay mind, this 
would seem to be manna from heaven since 
the engineers were looking for water in the 
first place. But the engineers could not figure 
it that way. They figured out a way to dam up 
this extra source of water, so that the far- 
away supply could get through. 


Opp fact is that the water in the subterranean 
river is actually on its way to the reservoir 
which the aqueduct taps—a little loop of 
about 60 miles. The engineers probably have 
a good answer for all this apparently super- 
fluous triumph of human skill and resource. 
But if you happen to be a lawyer or an ac- 
countant, you should remember the case of 
the New York aqueduct at Kerhonkson the 
next time engineer friends start ribbing you 
about the ambiguities of your profession. 


¥ 


Frzscus J. McDiarmip, whose article on 
“Those Underpriced Utility Stocks” opens 
this issue, is at present a_ utility security 
specialist with the Lincoln National Life In- 
surance Company. He is a graduate of the 
University of Toronto (1928) and is quite ac- 
tive in affairs of the American Institute of 
Actuaries. 


THE next number of this magazine will be 
out May 21st. 


Ic Callous 
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you 
How are your fellow Public Utilities handling wartime customer 
accounting? What savings have they secured without heavy 
purchase of new equipment? You may have a free copy of a 
on new, up-to-the-second study just off the press ...a complete 
digest and analysis of current customer accounting as conducted 
by some of the Nation’s leading utilities. Write today for your 


‘ity 
. free copy to Remington Rand, Public Utility Department, Buffalo, 
ac- New York. No obligation, of course. 
f , 

REMINGTON RAND INC 
be e 

ACCOUNTING PHOTOGRAPHIC SYSTEMS TABULATING TYPEWRITERS SUPPLIES 

Adding Dexigraph Kardex Punches Noiseless Carbon Paper 
4 Calculating — Film-a-record Safe-Cabinets Sorters NYiclilelelge| Ribbons 
Filing Cabinets Tabulators Portable Duplicator Stencils 


Bookkeeping Portagraph 
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PREPRINTS FROM PUBLIC UTILITIES REPORTS 


Various regulatory rulings by courts and commissions reported : in full text, 
pages 257-320, from 42 PUR(NS) 
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YEARS 
4 of 


SERVICE 
with 
-no trouble 
-no maintenance 


war 


~’ 


Last fall a check was made 
by Vulcan engineers on a soot- 
blower unit installed 4 years 
before in a twin furnace steam 
generator job at Oil City, Pa. 


The engineers found that 
the unit had completed its 4th 
year of operation without one 
instance of servicing, repair, 
or maintenance having been 
required. 


Because of the advance de- 


VULCAN 


SOOT BLOWERS 


sign of this boiler, involving 
new features in soot-blower 
design and construction, 
Vulcan engineers had inspect- 
ed the installation regularly 
for many months. But the en- 
gineering was sound. No trou- 
ble of any sort developed. Op- 
erators reported perfect clean- 
ing, reasonable cost — and 
VULCAN Soot Blowers were 
again specified on a duplicate 
steam generator installation! 


Write for Details Today 


GLC 


SOOT BLOWERS 


* PENNA. 
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American Sociological Review. 


DuKE SHoopP 
Writing in Nation’s Business. 
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Company. 
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Editor, The United States News. 


Henry HAZLIttT 
Editorial writer, 
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EpitorRIAL STATEMENT 
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Epitor1AL STATEMENT 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MOoNTAIGNE 








“Bomb insurance in America is a good risk,” 


¥ 


“The closed shop can be the downfall of America.” 


¥ 


“Our present form of government: Government by 
Executive.” 


¥ 


“A good slogan for this war would be Less Listening 
[to radio] and More Labor.” 


¥ 


“The day is past when you can hope to save for the 
‘rainy day.’ That day is here now.” 


¥ 


“What this country needs is a national labor policy 
based on something more than union favoritism and 
day-to-day expediency.” 

¥ 
“T think power companies ought to be treated fairly. 


Their stocks are owned by citizens, and those citizens 
are entitled to fair treatment.” 


¥ 


“You cannot win the war with the engineering and 
technical men being told that at journey’s end—when 
peace comes—the state remains master.” 


- 


“To make our Constitution flexible is as important to 
winning the war as price controls, priorities, taxes, and 
many other essential measures.” 


¥ 


“... the Tiffany quality of service which the [electric] 
industry has educated its public to expect will, like silk 


999 


hose and rubber tires, go ‘out for the duration. 


¥ 


“It is true that we must invest government with great 
power in time of war—but we must ‘never forget the 
equal truth that these powers are a loan from the people, 
not a gift in perpetuity.” 


12 
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TWO WAYS TO 
GET MORE OUT OF 
YOUR PRESENT 
BURROUGHS MACHINES 


nt by Today, when it is so essential to 
make the best and fullest use of the 
figuring and accounting equipment 
you now own, and to make that 
equipment last you as long as pos- 
sible, Burroughs offers two ex- 
tremely valuable and timely ser- 
vices to Burroughs owners. 





ening 





volicy 

and Both Burroughs advisory service 
and Burroughs mechanical service 
have been time-tested throughout 
the years, and are nationwide. 





They are available to you through 
your local Burroughs office, or by 
writing— 


BURROUGHS ADDING MACHINE CO. 
DETROIT, MICHIGAN 


Burroughs 


BUY UNITED STATES bead 
SAVINGS BONDS AND STAMPS 














This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 








14 


MarrINER S. ECCLES 


Chairman of the board, Federal 


Reserve System. 


Crype T. ELtis 
U. S. Representative from 
Arkansas. 


JESSIE SUMNER 
U. S. Representative from 
Illinois. 


Joun E, RANKIN 
U. S. Representative from 
Mississip pi. 


ALBERT S. JOHNSON 
President, Southern Union 
Gas System. 


WiLi1AM M. LEISERSON 
Member, National Labor Re- 
lations Board. 


Cart D. THOMPSON 
Director, Public Ownership 
League of America. 
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REMARKABLE REMARKS—( Continued) 


“The idea of increasing wages and income, agricul. 
tural income included, as the cost of living index goes up, 
is a fallacious approach to the problem of inflation, It 
should be obvious to all of us that the standard of living 
cannot be maintained.” 


¥ 


“The United States is now at war on two fronts—the 
Philippines and Arkansas. The battle is one that only 
you, the people, can win. Right now, we are in a fight 
to develop some power for ourselves so the people can 
get cheaper power to win the war.” 


¥ 


“One wonders why we do not now refinance RFC loans 
to private capital with a government guaranty, because 
it would thus liberate billions of government credit to be 
used for the war effort. The reason is, I suppose, that 
you cannot expect a government agency to liquidate 
itself.” 


¥ 


“From 90 to 98 per cent of the farmers in Germany, 
France, Norway, Sweden, Italy, and even Japan have 
been receiving the benefits of electricity for more than 
seven years, when all we have done through our rural 
electrification program has been to electrify about one- 
third of the farm homes of the nation.” 


¥ 


“We [gas industry] can’t afford to use the war as an 
excuse to let down in our standard of service. Inevitably, 
the tendency will be to allow a slump to take place, to 
follow the example of some other businesses in doing 
a halfway job, and to shrug our shoulders and say, 
‘Cest la guerre.’ But we've got to resist that tendency.” 


* 


“  . the test of agencies of this kind [Office of Pro- 
duction Management and Defense Mediation Board] is 
not how many good services they render, but, like bridges 
or other structures, how they stand the strains and 
stresses of the workloads they have to carry. If they 
collapse or have to be discarded because their founda- 
tions are weak or crumbling, it matters little that they 
did serve some people well for a time.” 


¥ 


“Public power is a natural and necessary part of our 
national defense program. It is not something that can 
be postponed or thrust aside. It has been made a neces- 
sary part of the defense program by the inexorable logic 
of events. It has also been made a necessary part of the 
defense program by the acts of Congress, by the Presi- 
dent, and the administration. To carry it through res0- 
lutely and steadily to its ultimate completion is our 
patriotic duty.” 
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All stresses taken by mounting 
frame with insulators in compres- 
sion loading under all conditions. 


Gasketed covers are housings only, 
—take none of the stress. 


Installation and adjustment made 
before covers are put on. 


Housing covers can be removed 
easily for inspection. 








METAL ENCLOSED 


BUS— Eliminates 
Interphase Shorts. 
Expensive equipment investments may now be safe-guarded 


from interphase shorts often due to dust pocket flashovers 
in congested areas where buses are exposed, or due to 
support structure failure. Here is a new outstanding design 
consistent in cost with any type of bus structure. 


RAILWAY ano INDUSTRIAL ENGINEERING CO. 
GREENSBURG, PA. ..... In Canada, EASTERN POWER DEVICES, Ltd., TORONTO 
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oy a al 2 a THESE NINE BOOKS are designed to help all 
1G INE R ING ; men, everywhere, do the Imagineering that 


improves methods of production and speeds 





delivery to our fighting men of all war 


materiel made of aluminum. 


HERE AT ALCOA, Imagineering has enabled 
us to double production and to be well 
on the way to tripling it, in an amaz- 
ingly short time. And still the expansion 
goes on. Swinging immense new plants 
into top volume at top speed; building 
again, and manning that new capacity effi- 
ciently ... This is Imagineering at work 


for the war. 


WE’RE BREAKING RECORDS by sheer deter- 
mination backed by know-how. 


ALCOA 
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YOU'RE DOING THE SAME. Perhaps your men, 
many of them new to the ways of work- 
ing with aluminum, can help you get even 
more speed through the know-how these 
books contain. 


IN THE DAYS when we made only a driblet 
of Alcoa Aluminum Alloys, compared to the 
great flood we are now pouring into the war 
effort, our engineers could counsel with you 
personally on fabricating procedures. Today 
many of these men have been brought back 
to our plants to join the drive for pro- 


duction. From these books you can get 





much of the know-how our men used to 


bring you personally. 


OUT OF THESE PAGES, too, will come the 
exciting Imagineering of the future. Many 
of the products you will create to meet the 
new competition, as well as millions of jobs 
for our boys as they come home, will stem 


from that Imagineering. 


Aluminum Company of America, 2134 


Gulf Building, Pittsburgh, Pennsylvania. 


ALUMINUM 
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MERCOID SENSATHERM 


A distinctive low voltage thermostat widely noted 
for its close room temperature control. 





MERCOID NO. 855 THERMOSTAT 


Operates directly on line voltage. Universally ac- 
cepted by the trade for its dependable performance. 


EXPLOSION-PROOF CASES 


Available with any type of temperature or pressure 
control. Recommended for all hazardous locations 








REMOTE BULB TEMPERATURE 
CONTROL 


With double outside adjustment feature. Avail- 
able in various ranges for numerous types of in- 
dustrial applications. 


LIQUID LEVEL CONTROL 


With explosion-proof housing. Recommended for 
use in hazardous locations. 


COMPLETE LINE 
SHOWN IN CATALOG 














TILTING TYPE 


WMercoid Contro!/s qivé 


100% /Nercury Switch 


Protection 


War production calls for maximum efficiency as well as 
protection of life and equipment in plant operation—in- 
creasing enormously the requirements for automatic 
controlling instruments. 

Mercoid Controls have figured prominently in the ex- 
pansion of the Nation's war industry. Engineering 
acceptance throughout all branches of industry made 
this inevitable. 

Mercoid Controls have not fallen short of the reputation 
they have established over the many years of their exist- 
ence. Their reliability is taken for granted—but there are 
reasons back of it—one in particular that good engi- 
neering does not overlook: 

The vital part of an automatic control and usually 

the most vulnerable is the switch element itself. 
Coupled with proven principles of design and con- 
struction, all Mercoid Controls are equipped with her- 
metically sealed Mercoid type mercury switches. These 
switches are immune to corrosion and eliminate open 
arcing, pitting or contact welding. Experience shows 
them to operate indefinitely without deterioration. 

Mercoid products fit into wartime requirements for 
temperature and pressure regulation, liquid level main- 
tenance, switch contacts, circuit relaying, protection 
against ignition, flame, and power failures and low 
voltage. The majority of Mercoid Controls are also avail- 
able with explosion-proof cases for hazardous locations. 

A fully descriptive catalog for your supply source 
library may be had on request. Mercoid engineers will 
advise with you on control problems. 


The Mercoid Corporation x 4213 Belmont Avenue * Chicago, Iilinols 
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MEN OF WAR 


General Electric men and women —thousands of them! Four 
typical scenes show the spirit with which they are tackling the 
grim job of producing for war! 


—_ 





























1, Thousands of employees, only 
ten days after war declaration, 
gathered in mass meetings in 
most major G-E plants to pledge 
all-out war effort! 


3, A sign chalked by a G-E work- 
man on a big machine being built 
for war. The sign carried this 
challenge to fellow workers: 
“Remember Wake Island!’’ 


2. Almost 85 per cent of all Gen- 
eral Electric employees signed 
up to buy U.S. Defense Savings 
Bonds totalling more than 
$20,000,000 a year! 


c : ia a 4 
4, And day and night—around 
the clock—G-E workmen keep 
steadily at the most important 
job of building weapons and sup- 
plies for U.S. fighting men! 





General Electric believes that its first duty as a good 
citizen is to be a good soldier. 
General Electric Company, Schenectady, N. Y. 
959-11-211 
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Behind 
Utility Managements 
in These Critical 
Times 


* 


| BM 


MACHINES 
ARE ON 
THE 3068 


Action is the utilities’ answer to the 
Nation’s call...and very much on the 
job, performing big accounting and con- 
trol jobs for utility managements are fast, 
accurate, automatic | BM machines. They 
compute, audit and print service bills, pro- 
tecting both utility and public against 
error. They account for revenue, and con- 
trol accounts receivable. They vanquish 
the drudgery once associated with pay- 


roll, labor, material, transportation, and 


other detailed branches of general account- 
ing. They automatically assimilate and 
classify operational data into forms that 
utility managements can work with and 
use for external legal relations — into 
financial reports, operating reports, budget 
comparisons, and historical ledgers ... 
These and scores of other accounting and 
administration tasks are being performed 
by IBM machines for utility manage- 


ments in today’s critical times. 


INTERNATIONAL BUSINESS MACHINES CORPORATION 





Offices in ie Principal Cities 
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HOES YOUR INSULATION INVESTMENT 
~ PAY A FUCE RETURN? 


FURNACES where insulation is FOR TEMPERATURES UP TO 600° F., 
quired to resist temperatures up you save by using J-M 85% Mag- 
p 1900° F., J-M Superex is widely nesia. For years the standard ma- 
ecognized as the most efficient terial for insulating power-plant 
lock insulation available today. equipment and steam lines, it com- 
Hundreds of installations prove its bines light weight with permanently 
ong life and low maintenance. high insulating efficiency. 





OW MUCH MONEY you spend on fuel depends to a large 


tent on the answers to these two questions: 
Are you using the correct insulating materials? 
Are they applied in the correct thicknesses? 


To assure every saving possible with insulation, it will pay 
jou to call in a J-M Insulation Engineer. Let him study 
our requirements . . . his specialized technical training and 
experience will help you trace down and correct sources of 
eat waste that may otherwise go unnoticed. 


From the complete line of J-M Insulations, he can recom- 
nend exactly the material you need for greatest efficiency ON SUPERHEATED STEAM LINES, Johns- 
Manville Superex Combination Insula- 


.. exactly the thickness you need for maximum returns. tion provides an effective safeguard 
° P F : against costly heat waste. Built up of an 
For full details on this helpful service and facts about the {nner leper at Gani seatuasaae tiie 


omplete line of J-M Industrial Insulations, write to Johns- f 85% Magnesia, this combination 
assures maximum heat resistance and 


Manville, 22 East 40th Street, New York, N. Y. insulating efficiency. 


Ml Johns-Manville INDUSTRIAL INSULATIONS 


FOR EVERY TEMPERATURE...FOR EVERY SERVICE... 


Superex...85% Magnesia... JM-20 Brick... Sil-O-Cel C-22 Brick... Sil-O-Cel Natural Brick 
J-M No. 500 Cement... Sil-O-Cel C-3 Concrete ... Marinite 
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Survey Shows Possibilities 
Of Increased Revenue 





Photo courtesy Canadian Pacific Ry. 


Even though 
your city or fown may 
hove some difficulty in 
getting new water me- 
ters today, you still can 
greatly increase the ac- 
curacy and lengthen the 
life of your present me- 
ters by promptly put- 
ting into effect a prop- 
er program of testing 
and repair. Money 
saved the consumer 
through proper meter 

maintenonce can 
be invested in 





Neglect of Meters 
Blamed for Losses 


Proper Meter Maintenance 


Program Strongly Urged 


From paper presented at Toronto Convention, A. W. W.A. 


TORONTO—A survey of the 
meter maintenance practices of 
a group of municipalities, in- 
cluding Canadian cities of over 
30,000 population and U.S. cities 
of between 100,000 and 200,000 
population, proves that today 
water utilities cannot afford to 
install meters and then neglect 
them, forgetting that they are 
really “precision instruments” 
and that proper repair and test- 
ing will repay many times the 
time and money spent. 

A meter maintenance pro- 
gram, such as outlined here, will 
reduce the cost of waterworks 
operation; lengthen meter life; 
and result in a distinct improve- 
ment in revenue . . . not by in- 
creasing the cost of water to 
the consumer, but by revealing 
unsuspected leaks and waste, 





thereby also conserving water 
and reducing useless pumping. 


Recommendations 


1. Test all meters when pur- ° 
chased. 

2. Remove them after a cer- 
tain period of time or after a 
certain total consumption, or 
combination of both. 

8. Test them when brought 
into the shop for repairs, keep- 
ing a record of these tests. 

4. Repair them carefully, -es- 
pecially the chambers and gear 
trains, keeping a record of re- 
pair costs, both parts and labor. 

5. Test them after repairs, re- 
quiring a high percentage of reg- 
istration on a 0.25-g.p.m. flow. 


Such a procedure will without 
a doubt result in distinct increas- 
es in water department revenues. 








NEPTUNE METER COMPANY - 50 West 50th Street - NEW YORK CITY 
Branch Offices in CHICAGO, SAN FRANCISCO, LOS ANGELES, PORTLAND, ORE, DENVER, DALLAS, 
KANSAS CITY, LOUISVILLE, ATLANTA, BOSTON. 

Neptune Meters, Ltd., Long Branch, Ontario, Canada 
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: The careful investor judges a 
security by the history of its 
performance. _ 


in three-quarters of a century of continuous 
production, has established a record of per- 
formance that is unequalled in the history 
of insulated wires and cables. 


‘Kerite is a seasoned security. 
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HOOSIER G COM 


46 SO. STH ST., COLUMBUS, OHIO NEW YORK 


=-RECTORS OF TRANSMISSION LINES 
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TO DROP IN PLACE! 


Correct in Métal, Weight 
ry, 


There’s no time wasted in preparation of pipe- 
joints for the welder when you use Grinnell Welding 
Fittings. Every fitting drops into place in your pipe 
layout . . . ready for immediate, easy welding. 

Grinnell Welding Fittings are correctly engi- 
neered. The metal and end-thickness are identical 
with seamless pipe or tubing; dimensions are accu- 
rately held to specifications; ends are properly 
scarfed. You get quicker, better welding, and joints 
that remain trouble-free. 

Specify Grinnell Welding Fittings for both instal.- 
lation and maintenance economy in welded piping 
Write for catalog, “Grinnell Welding Fittings.’ 
Grinnell Co., Inc., Executive Offices, Providence 
Rhode Island. Branch offices in principal cities 


viene sitrmes or GRINNELL 


wHenever PIPING is invotveo 
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Now Available 


EFFECT OF THE 
NATIONAL EMERGENCY 
UPON UTILITY 
RATE REGULATION 


A Volume Containing the Entire 1941 Convention Proceedings 


of the 
NATIONAL ASSOCIATION OF 


RAILROAD AND UTILITIES COMMISSIONERS 


Including round-table discussions and reports on other timely and 


important subjects: 

Rate Adjustments Under the National Emergency—Cooperation Between 
the Federal Communications Commission and State Commissions in 
Special Studies of Telephone Regulatory Problems—Transporta- 
tion Problems in the National Emergency (including border 
problems)—Trends in Public Utility Finance—Power 
Problems Under the Defense Program—Integra- 
tion of Utilities Under the Holding Company 
Act—Accounting and Valuation Prob- 
lems These and others 
$6.00 


COMMITTEE REPORTS SEPARATELY PRINTED AND OTHER 1941 PUBLICATIONS 
OF THE NATIONAL ASSOCIATION OF RAILROAD AND UTILITIES COMMISSIONERS 





































































Reawatory Standards for Uiiity Securities ix.o.0 5.56 ccc os sissio oosa sees ee ces clhueeeeoeween $1.50 
KCompatative Suidiesiot Utility. Coste: ARG ates: 5. oivvsisis sc se'cises 5 vi ds via see ope c'elsies SUR 1.50 
Report or ational Detense: Prosrant Conmittee — 3s. oo. oe 6 5:50.00 SSsine cs aie oreo 1.00 
Report of Committee on Developments in Regulatory Law .............. cc cece cece neces 1.00 
Interpretations of Uniform System of Accounts for Electric Utilities, E-2, E-3, E-4 ...... 1.00 





Interpretations of Uniform System of Accounts for Gas Utilities, G-1, G-2, G-3, G-4 ... 1.50 
Interpretations of Uniform System of Accounts for Water Utilities, W-1, W-2, W-3, W- 4.. 1.50 
NOs EEN CII oy Seis ip i rb 415.0; 5 a sibi 4 5:8 ois wr 9-0 Sisto Ba ORE aoe www ALS ee to Beeler oe 75 
Report of Committee Cooperating With the Federal Communications Commission in Spe- 

C181 Lele pNONe REE ULALONY: ELGUIOING ... 5 si.0ii0-0.04ip 5 sos Sa vishie.o 6 He 0b Seb eEee beak ee ene ‘ 
Report of Committee on Uniform Motor Freight and Railroad Classification ............ Y 
menort Gk Committee on  VaURCON 6 5 65 /o.0i css sins asin:s sidelewis Feed ous sind ce map ces sueaenes : 00 
Report of Committee on Cooperation between State and Federal Commissions .......... 
Annual Report Forms For Electric Utilities ($2) Gas Utilities ($2) Water. Utilities é§35 7 

Combination of two ($3) of all three ($4.50) 

(Where remittance accompanies order we pay forwarding charges) 


NATIONAL ASSOCIATION OF RAILROAD AND 
UTILITIES COMMISSIONERS 


7413 NEW POST OFFICE BLDG. WASHINGTON, 















































D. C. 
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When fire swept out of control in the building 
at left, flames leaped from its windows. But 
the building at right was saved by Kinnear 
Rolling Fire Shutters — even though the heat 
was so intense it blistered the window sash 
clear through the steel curtains! 


Kinnear “Akbar” Rolling Fire Doors and 
Shutters block fires that start inside buildings, 
too! When fire breaks out, they close automat- 
ically. They cut off flame-spreading drafts, 
confine fire to smaller areas, and help keep 
it under control. These rugged, all-steel doors 
coil out of the way above the opening when 
not in use (often out of sight in new construc- 
tion). Exclusive safety features make them 
positive in action, and guard against injury 
to persons who may be passing underneath. 
They’re approved and labeled by the Under- 
writers’ Laboratories. And doors can be 
equipped for efficient, daily service use, with 
motor or manual control! Built any size, for 
any opening. Write today for details. The 
Kinnear Manufacturing Company, 2060 - 80 
Fields Ave., Columbus, Ohio, 


savine ways Pe GBS Fe WS 
IN DOORWAYS ROLLING DOORS 
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INTERNATIONAL | 


America’s Trucks 


Are Working for VICTORY! 


Let’s Keep Them 
ON THE JOB with 


International Service 


America’s trucks have a big job to do 
today in helping to win the war...a 
job that means doing double-duty with 
increased efficiency. It means extra 
hours, more trips, more carefully 
planned schedules. The trucks now on 
the job are carrying the big load, and 
there’s no relief in sight for them in 
the tough months ahead. 


VICTORY} 





International’s 250 
Company-owned 
branches and thou- 
sands of dealers are 
equipped to help keep 
America’s trucks roll- 








ing. They have pledged themselves to 
do their best to keep both new and 
used trucks operating at peak effi- 
ciency. 


International Harvester has set up 
a Scheduled Preventive Maintenance 
Program to keep International Trucks 
serving dependably for the duration 
—and after the peace. Inspection of 
all wearing parts, at scheduled inter- 
vals, helps prevent wear before it 
starts, greatly reduces operating costs, 
and helps keep trucks at work. 


Trained personnel, modern equip- 
ment, and genuine IHC parts are the 
cornerstones of International Service. 


Keep America’s trucks rolling for 
VICTORY! 


INTERNATIONAL 
180 North Michigan Avenue 


HARVESTER COMPANY 
Chicago, Illinois 


INTERNATIONAL SERVICE 
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150,000 HP Francis Turbine 


for Grand Coulee Project 
(SHOP HYDROSTATIC TEST—230 LB. PER SQ. IN.) 


HYDRAULIC TURBINES 
FRANCIS AND HIGH SPEED 
RUNNERS 
BUTTERFLY VALVES 
POWER OPERATED RACK RAKES 
GATES AND GATE HOISTS 
ELECTRICALLY WELDED RACKS 


Newport News Shipbuilding and Dry Dock Company 
(Hydraulic Turbine Division) 


Newport News, Virginia 
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DAVEY TREE TRIMMING SERVICE 


INSIST ON 


farsons 


vA Papers 
JOHN DAVEY FOR YOUR 


Founder of Tree Surgery 
Forms 
Records 
Stationery 


Why Davey Service? 


Davey tree trimming service is 
both expert and economical. It 
is preferred by tree owners. It 
saves headaches and money. And 
it is available almost anywhere in 
the United States. Try it. 


Always use dependable Davey Service 
DAVEY TREE EXPERT GO. KENT, ON1O Noe @) eae aN od od ee LO 
DAVEY TREE SERVICE HOLYOKE - MASSACHUSETTS 


Faith in THE Auture 


OF MODERN METERING 


Superior Quality 
MADE FROM COTTON FIBERS 


Faith in the 
operation of the electric utility 
watthour meter manufacturers, 
sign and development of the 
meter well ahead of mete 
Thanks to this faith and cooper 
meters built today are fully ca 
load conditions for some tim 
normal times are once more 
are sure to be, watthour mete: il 
their important part in system I o 


SANGAMO ELECTRIC COMPANY 


Sor RANG: FO. Eee eee NOs 
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show where gOu 


can “can SAVE! 4 


You wouldn’t deliberately throw 700 
sheets of carbon paper into the waste basket, 
would youP Yet, that’s exactly what you do 
when you write 175 sets of average five-part 
forms interleaved with one-time carbons! That’s 
unnecessary waste because the same number of 
forms could be written with only 4 sheets of 
carbon if you equip your typewriters with Egry 


But more than that—the Speed-Feed makes 
all the time of the operator productive and 
steps up the daily output of typed forms 
50% and more! Don’t lose any time in- 
vestigating the many advantages of the Egry 
Speed-Feed. Consult classified telephone 
directory for name of local Egry sales agent 
or write Dayton. Demonstrations ar- 

ranged without cost or obligation. 
Literature on request. Address Dept. 

F.57, 


The EGRY REGISTER Company 
Dayton, Ohio 
SALES AGENCIES IN ALL PRINCIPAL CITIES 
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-in large two-pole motor 
for utility service 


a Important public utility plants are showing a preference fo 
4 Elliott motors for driving the large high-pressure boiler-fee¢ 
pumps on modern boiler installations. The list of Elliott larg 
two-pole induction motors which have been furnished to utili 
stations within the past couple of years is impressive. 





An Elliott 2000-hp $600- Central station operators have found that in high-speed 

r.p.m. squirrel-cage induction motors Elliott engineers really have something on the ball. 0 

motor driving a high-pressure course, this is due to extended experience in this field. Elliott en 

boiler-feed pump in a recent gineers started developing this type of motor more than 25 year 

central station installation. ago, were successful then, and are even more so today. A lo 
of good experience can be packed into a quarter of a century 
and you get the benefit of that experience when you speci 
Elliott motors for your high-speed drives. 


Since Elliott Company does not build small motors, it has con 
centrated on the larger more special types. 


Write for the bulletin for details on these motors. 


ELLIOTT COMPANY 


oO Electric Power Dept., RIDGWAY, PA. 
DISTRICT OFFICES IN PRINCIPAL CITIES 





L-730 


ELLIOTT.“°"°" 
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{ Maryland Bankers Association convenes, Atlantic City, N. J., 1942. é 





4 American Water Works Association, Pacific Northwest Section, opens meeting, Walla 
Walla, Wash., 1942. 





4 Pacific Coast Gas = aetna Technical Section, will start conference, Los Angeles, 
Cal., May 21, 22, 194 





q National Electrical Manufacturers Association starts meeting, Hot Springs, Va., 1942. 





J Accounting Meeting of Gas and Electric Utilities begins, Cleveland, Ohio, 1942. 
4 Indiana Gas Association starts meeting, Indianapolis, Ind., 1942. 





4 Illinois Telephone Association starts convention, Peoria, IIl., 1942. 





4 Natural Gasoline Association of America begins session, Tulsa, Okla., 1942. 








9 American Water Works Association, Ohio Section, starts session, Toledo, Ohio, 1942, 








¥ Missouri Valley Electric Association will hold accounting conference, Kansas @ 
City, Mo., May 21, 22, 1942. 





4 Pacific Coast Electrical Association will hold annual convention, San Francisco, Cal., 
May 21, 22, 1942. 





4 National Electrical Wholesalers Association starts convention, Hot Springs, Va., 1942. 








q Arkansas Utilities Association starts meeting, Hot Springs ow Park, Ark., 1942. 
4 Pennsylvania Gas Association convenes, Philadelphia, Pa., 1942. 








{ National Metal Trades Association convenes for session, i York, N. Y., 1942. 
Western Traffic Conference begins, San Francisco, Cal., 2. 














{ American Gas Association will hold Production and Chemical Conference, New York, 
N. Y., May 25-27, 1942. 
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Courtesy of Downtown Gallery From Elsie Hafner, N. Y. 


Gas Tank District 
By Niles Spencer 
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Those Underpriced Utility 
Stocks 


Utility equities in this country are now selling at the lowest levels in history, 

while industrial stocks are still materially above their 1932 levels. Using 

either 1937 or 1929 as a base year, utility stocks now sell at considerably 

lower levels than either rail or industrial stocks which are themselves greatly 

depressed. In the opinion of the writer this is a situation which is difficult 

to rationalize completely. But the implication that some utility stocks may 
be underpriced in today’s market is strongly suggested. 


By FERGUS J. McDIARMID 


HE current market behavior of 

utility stocks provides one im- 

portant practical reason why the 
dissolution of holding company struc- 
tures should not be pressed at this time, 
at least in cases where this requires the 
sale of equities to the public. Such 
sales under present conditions would 
involve heavy and unfair losses to ex- 
isting investors. This, of course, is in 
addition to the rather obvious fact that 
in such a period of war strain some of 
the best brains of the industry should 
not be diverted from essential operat- 
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ing problems to matters of finance. 
However consequential these latter 
may have been adjudged in peace time, 
they must now be considered of sec- 
ondary importance. Indicative of the 
pressure of current utility operating 
problems is the recent press notice to 
the effect that the trustees of the Edi- 
son Electric Institute are considering 
the abandonment of the meetings of 
that body for the duration. Apparently 
too few utility men can now take time 
off to attend. 

One of the most seemingly irra- 
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tional aspects of the present market for 
utility securities is the great disparity 
which exists between the market prices 
of stocks and of bonds of the same 
utilities. Consider the case of three 
large operating electric utilities whose 
capitalization consists entirely of a con- 
servative amount of mortgage bonds 
and of a single class of common stock. 
According to recent market quotations 
the common stocks of these three utili- 
ties, which are widely regarded as the 
bluest of blue chips among utility equi- 
ties, sold to produce an average yield of 
8.2 per cent on the basis of 1941 divi- 
dends which were well covered by 
earnings. This yield is nearly three 
times that which could at the same time 
be obtained by purchase of the long- 
term mortgage bonds of these com- 
panies, which bonds were immediately 
above the stock in the capital structures. 


O R take the case of four other lead- 
ing operating utilities which have 
common stocks outstanding. While the 
companies of this group have substan- 
tial layers of preferred stock between 
their bonds and common stocks, never- 
theless, their common stocks have been 
regarded in the past as among the high- 
est grade in the market. On the recent 
date referred to in the preceding para- 
graph these four equities sold to yield 
10.3 per cent on the basis of 1941 divi- 
dends, which is over three and one-half 
times the rate offered by the mortgage 
bonds of the same utilities. All of the 
stocks, both in this group and the 
preceding one, with one exception, sold 
at prices which were much below their 
par or stated values. 
There can be very little doubt that a 
great deal of inconsistency exists in the 
above-outlined situation. Either utility 
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bonds are selling on much too rich a 
basis, or the common stocks are greatly 
underpriced. Very likely each is true, 
The mortgage bonds for the most part 
run from twenty-five to thirty years 
and there is very little provision for 
their amortization before maturity, 
The common stocks represent a sub- 
stantial tangible investment in used and 
useful property which in most instances 
substantially exceeds their par or stated 
values. It is quite true that the bonds 
have a first claim on earnings. It is also 
no doubt true that a large part of the 
long-term risk which adheres to the 
stocks can hardly be avoided by the 
bonds. If earnings sink to a point 
where there is nothing available for the 
stock, then the security of the bonds 
will be greatly impaired and this will 
no doubt be reflected in their market 
price. 

This discrepancy between utility 
bond and stock yields in the United 
States has no counterpart in other coun- 
tries at this time. At the end of Jan- 
uary, 1942, the common stocks of five 
leading British electric utilities sold to 
yield from 4 per cent to 4.7 per cent on 
the basis of current dividends. This 
was not over half the yield obtainable 
by purchasing corresponding Amer- 
ican blue chip utility stocks. It was only 
about 1 per cent more than the yield of- 
fered by the longest-term British gov- 
ernment bonds, the well-known con- 
sols. In the United States the best util- 
ity stocks currently sell to yield from 5 
per cent to 8 per cent more than the 
longest-term Federal government 
bonds. 

In Canada, although bond yields are 
considerably higher than in this coun- 
try, utility stocks sell on a lower-yield 
basis. On a recent date the common 
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stock of Bell Telephone of Canada, 
which in recent years has been paying 
an $8 dividend, sold at 147. On the 
same day American Telephone and 
Telegraph stock, which for a long pe- 
riod of years has paid $9 annually, sold 
at 129. In Germany, possibly due to 
the latent fear of inflation, good stocks 
sell to yield 34 per cent, the same as the 
longest-term government bonds. 


HE facts presented above give rise 

to two questions. In the first place 
what are the forces causing the great 
difference in the current market be- 
havior of utility.bonds and stocks in 
this country? Secondly, does the pres- 
ent low level of utility stock prices seem 
reasonable in view of the known facts? 
To deal with the first of these ques- 
tions intelligently one must certainly 
take into account the peculiar forces 
which have been operating in recent 
years on the bond market in general and 
the market for utility bonds in particu- 
lar. This market has not consisted of a 
large body of independent individuals 
exercising their untrameled judgment 
as to what constitutes real value. It has 
been made up to a large extent of finan- 
cial institutions whose field for invest- 
ment has been limited on the one hand 
by legal restrictions, and on the other 
hand by the mental and moral curbs 
which apply to those whose job it is to 
invest other people’s money, with em- 
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phasis on the avoidance of capital 
losses. These highly restrictive condi- 
tions under which a large part of the 
nation’s savings has had to seek invest- 
ment may be one of the reasons, al- 
though certainly not the only one, why 
our system of private capitalism has 
not given a better account of itself in 
recent years. 

Certainly the large financial institu- 
tions, particularly the life insurance 
companies, have been faced on the one 
hand with rapidly growing funds for 
investment, and on the other hand with 
an investment field which, aside from 
the debt of the Federal government, 
has tended to contract. Generally 
speaking, utility bonds and sometimes 
preferred stocks have been for legal 
and other reasons eligible for such in- 
vestment while utility common stocks 
have not been eligible. High and me- 
dium quality utility bonds have been 
the most important field of private in- 
vestment for the absorption of institu- 
tional funds in the past decade. Prob- 
ably largely as a result of this, such 
bonds have been forced up to a yield 
basis which would appear quite high to 
an intelligent individual who was unre- 
stricted in the making of investments. 


HERE has been no such sheltered 
and artificially created market for 
utility common stocks. In fact, the 
funds which have been channeled into 


or the common stocks are greatly underpriced. Very likely 


q “EITHER utility bonds are selling on much too rich a basis, 


each is true. ... The common stocks represent a substantial 
tangible investment in used and useful property which in 
most instances substantially exceeds their par or stated 
values.” 
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institutional hands to provide a market 
for utility bonds have largely been re- 
moved from the market for such 
stocks. Utility common stocks have 
been subject to every adverse wind 
which has blown. It is likely that this 
set of circumstances, as much as any- 
thing else, is responsible for the very 
large, and unhealthy, and probably un- 
justifiable differential between the yield 
offered by public utility bonds and com- 
mon stocks at present. 

Then, of course, there is the matter 
of taxes, particularly Federal income 
and excess profits taxes. At the present 
time such Federal taxes are a charge 
after interest but before stock divi- 
dends. In other words, under the cur- 
rent set-up they are not a threat to in- 
terest but they do threaten to impair 
dividend-paying ability. This situation 
has been criticized on the ground that 
it encourages debt as distinguished 
from equity financing and it is subject 
to possible future change. 

It would be foolish to belittle the 
seriousness of the tax threat to utility 
stock dividends. In the year 1941 net 
earnings of the electric utilities avail- 
able for dividends dropped slightly be- 
low those of the preceding year in spite 
of a large increase in business in the 
interim. This drop was entirely due to 
higher Federal taxes. The proposals 
of the Treasury regarding 1942 cor- 
poration taxation have just been an- 
nounced. These embody excess profits 
taxes at a rate of 50 per cent of the first 
$20,000 of such profits and ascending 
rates on additional. The normal corpo- 
rate income tax to be applied on earn- 
ings remaining after excess profits 
taxes would be 24 per cent, and to this 
would be added a surtax reaching the 
full rate of 31 per cent in cases where 
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earnings before excess profits taxes 
were not less than the average for the 
base period 1936-1939. 


ee total effect of these taxes may 
be illustrated by an example. In 
the case of a company with $1,500,000 
of earnings of which $500,000 repre- 
sents excess profits, $988,000 would be 
paid in Federal taxes. This is only 
slightly lower than would be paid in 
Britain, and very much higher than 
would be paid in Canada on the tax 
scales now prevailing in those countries. 
Such a scale of taxation as is proposed 
by the Treasury would make it ex- 
tremely difficult for most utilities to 
maintain their present dividend scales. 
This is indicated by the table shown on 
page 601. 

It will be noted that of the five large 
operating utilities listed in this table 
only one, Detroit Edison, would seem 
to be able to meet the tax increase and 
still earn its current dividend. How- 
ever, the data in this table probably 
present too dark a view for two rea- 
sons. In the first place, part of the in- 
crease in taxation is likely to be offset 
by higher earnings. 

Secondly, the Treasury proposals 
may be viewed as too extreme by Con- 
gress and may be moderated by that 
body. It has been argued with a good 
deal of plausibility that after company 
taxation has passed a certain point in 
severity it actually tends to retard a war 
effort. It removes from management 
much of the incentive for efficient oper- 
ation. It discourages serious resistance 
to demands for wage increases and to 
that extent tends to encourage inflation. 
Such have been the criticisms leveled 
at the British scale of company taxa- 
tion upon which the recent proposals 
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Effect of Treasury Tax Proposals on Utility Earnings 
(Millions 
of $) 


Proposed 
Increase 


Per Share 
In Total 
1941 Federal 


Tax Current 


Taxes 
106.3 67.0 
17.8 10.2 


15.0 11.6 
5.3 3.1 
15.8 9.3 


* On basis of 1941 earnings. 


American Tel. & Tel... 
Commonwealth Edison 
Consolidated Edison . 
Detroit Edison 

Public Service of N. J.. 


Treasury 
Basis* 


Dividend 
$9. 


- 


Increase* 





of our own Treasury seem to be rather 
closely modeled. 

Even on the assumption that the fig- 
ures in the above table give an accurate 
forecast of what is in store, the earn- 
ings remaining after the increase in 
taxes in most cases represent generous 
returns on the market values of these 
stocks at time of writing. In the case 
of AT&T this return is over 5 per 
cent, and for the three Edison stocks 
it ranges from 6.3 per cent to over 8 
per cent. Even if we weretoassumethat 
all earnings after taxes would not be 
paid out in dividends, it is very likely 
that the return obtainable from the pur- 
chase of such stocks at the current 
market would be rather generous com- 
pared to that offered by the long-term 
bonds of the same companies, all of 
which now sell to yield less than 3 per 
cent. The present market for utility 
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stocks, therefore, appears, if anything, 
to have overdiscounted the tax threat. 


ie goes without saying that the chief 
influence tending to hammer down 
the market price of public utility equi- 
ties is the fear of the impact of rising 
operating expenses and taxes upon an 
industry, the selling price of whose 
product is more or less rigid. This mat- 
ter poses some rather complicated ques- 
tions to which all-embracing answers 
are not easily forthcoming. To what 
extent are rate increases justified to 
cover increases in operating expenses ? 
Should such increases be granted to 
cover increases in income and excess 
profits taxes? 

One of the chief practical uses of 
the mechanism of finance in war time 
is to spread the burdens and sacrifices 
resulting from war as fairly and evenly 


MAY 7, 1942 











as this may be done by financial means 
alone. The state has long recognized 
its obligation to the dependents of 
those killed or crippled in the armed 
services. Reimbursement for physical 
damage to property as a result of enemy 
action came later. Recently, we have 
seen the provision of universal insur- 
ance by the government against damage 
from air raids. The idea of compensa- 
tion to investors against loss through 
the haphazard workings of war eco- 
nomics follows in natural sequence. It 
is increasingly recognized as an avoid- 
able injustice that one class of inves- 
tors, those of the utilities for example, 
should be forced to suffer more than 
their fair share of war sacrifice. In the 
case of utility investors such can be 
avoided by an equitable adjustment in 
rates. 

At the same time it should be stressed 
that such rate increases ought to be 
granted with a good deal of discretion. 
There is no type of price increase which 
finds its way so quickly into every nook 
and cranny of our economic structure 
as an increase in utility rates. Such 
increases are inflationary in their na- 
ture and, therefore, should be held to 
the minimum compatible with justice. 
Incidentally, there is no group of in- 
vestors whose long-term interests are 
more likely to be imperiled by inflation 
than those of the utilities. This is par- 
ticularly true of that large class of in- 
vestors, the bondholders, which in the 
case of the utilities is especially im- 
portant. 


HEREFORE, while it may be argued 
quite plausibly that utility rate in- 
creases should be granted in cases 
where these are necessary to maintain 
a fair minimum rate of return on util- 
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ity properties, at the same time it would 
be very difficult to justify such in- 
creases to maintain all utility earnings 
at prewar levels. As a matter of fact 
the earnings of some utilities, even in 
the electrical field, are much closer to 
the point where compensating rate in- 
creases might be justified than are 
others. 

A study by the writer of the 1940 
earnings, after all taxes, of a rather 
long list of utilities revealed rates of 
return ranging from about 5 per cent 
to over 10 per cent on electric proper- 
ties. The rate bases used in this study 
were original cost of the properties, or 
as close an approximation thereto as 
possible, less a flat 15 per cent for de- 
preciation, plus the net working capi- 
tal, all taken as of the end of 1940. The 
writer has no intention of advancing 
this as the only proper type of rate base. 
It was used merely for the purpose of 
reasonable comparison. Present earn- 
ings after all taxes in most instances 
are no doubt at a materially lower level 
than those revealed in this study. Also, 
higher tax rates will tend to drive more 
closely together the net rates of return 
earned after such taxes. Companies 
earning the highest rates of return will, 
generally speaking, be most drastically 
affected by the new income and excess 
profits taxes. 

Is it reasonable to expect rate adjust- 
ments to offset increases in such taxes 
in order to insure what in ordinary 
times would be considered a fair return 
on utility properties? The writer of the 
leading article in the FortTNIGHTLY of 
March 12, 1942,? hints quite strongly 
that this should be done. In time of 
peace there is a great deal to be said for 





1“All Utility Companies Need Is a Square 
Deal,” by Ernest R. Abrams, 
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such a point of view. After all, the re- 
turn which investors in utility equities 
actually receive is dependent upon earn- 
ings after all taxes. 


Ho a modern war economy 
is an entirely different thing 
from a peace economy, as we are rapid- 
ly finding out, and this writer strongly 
doubts whether such rate increases 
would be fully practical under war con- 
ditions. For one thing, the scale of rate 
hikes necessary to maintain earnings in 
the face of the increase in income and 
excess profits taxes which we are likely 
to experience would be rather severe. 
Furthermore, the utilities are no longer 
the only industry the price of whose 
product is controlled. The prices of a 
long list of consumers’ goods are also 
now subject to restraint by the govern- 
ment and this list is growing almost 
daily. The firms which produce such 
goods are also faced with the dilemma 
of higher operating costs and taxes and 
they face an additional threat not yet 
experienced by the utilities to any ex- 
tent; namely, that the output of their 
product will be curtailed. Some of 
these firms, but by no means all of 
them, can partially solve their problem 
by switching over to war business. 
Should all types of businesses be per- 
mitted to increase the price of their 
products designed for civilian use to a 
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level which would insure the prewar 
level of profits after taxes? If this be- 
came the general policy it would be ex- 
tremely hard to deny to salary and wage 
earners pay increases sufficient to offset 
tax increases which are bound to be 
heavy. Only the most economically il- 
literate can be ignorant of where such 
a policy would inevitably lead. If an 
attempt were made to insure all net 
money incomes, both individual and 
corporate, against shrinkage due to ris- 
ing taxes in a period when the Federal 
government is spending, largely on the 
war, between 50 per cent and 60 per 
cent of the national income, only infla- 
tion of a rather extreme sort could 
possibly result. 

Therefore, in the writer’s opinion, 
the whole idea of maintaining such in- 
comes or earnings against impairment 
by taxation in a war economy is prob- 
ably bad and doubtless inflationary. As 
far as utilities and their investors are 
concerned a reduction for the duration 
of the war in the amount of dollar earn- 
ings available for distribution seems in- 
finitely preferable to severe inflation. 
As concerns the bondholders the argu- 
ments are all on one side. It is extreme- 
ly doubtful if our system of private 
capitalism, of which the private utilities 
are an important part, could survive the 
social and economic chaos which such 
inflation would involve. 


ance by the government against damage from air raids. The 


g “RECENTLY, we have seen the provision of universal insur- 


idea of compensation to investors against loss through the 
haphazard workings of war economics follows in natural 
sequence. It is increasingly recognized as an avoidable in- 
justice that one class of investors, those of the utilities for 
example, should be forced to suffer more than their fair share 


of war sacrifice.” 
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C would, therefore, seem reasonable 

that for the duration of thewarutil- 
ity earnings should be the result of a 
compromise between the normal right 
of the industry to a fair return onitsin- 
vested capital and the necessity of curb- 
ing inflation. If in this connection the 
writer might be permitted to make a 
concrete suggestion, which he has a 
very dangerous habit of doing, it would 
be that rate increases be granted suf- 
ficient to maintain an earnings rate— 
before income and excess profits taxes 
of 6 per cent or a moderately higher 
rate for the duration of the war. Any 
margin of earnings materially in ex- 
cess of such a level would be badly 
mangled by excess profits taxes in any 
case. A supplemental idea would be 
that the minimum return after taxes be 
maintained at least at a 4 per cent or 
moderately higher level. Additional 
earnings might be allowed if they were 
required to prevent insolvencies. 

In presenting these suggestions it is 
not the intention of the writer to devise 
an exact formula, complete with rigidly 
fixed percentages, but merely to suggest 
a type of solution to a problem which 
will no doubt soon be upon us. This 
problem had best be faced and solved as 
soon as possible so that machinery may 
be set up to maintain utility earnings at 
whatever level is established as fair un- 
der the circumstances. Very possibly 
the percentage rates of earnings which 
might properly be justified would be 
higher than those suggested above. If 
the need of curbing inflation becomes 
a factor in rate making so that the rates 
established represent a compromise be- 
tween that factor and the normal con- 
cept of a fair rate of return, this should 
be clearly recognized by all parties con- 
cerned. It is a normal expectation that 
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after the war a marked recession in the 
level of taxation will take place. As we 
again revert to a peace-time economy 
(and the inflation danger fades) it 
would be entirely proper that utility 
rates be adjusted to yield what might 
then be considered a fair rate of return 
after all taxes. 


 gpenacced the most concrete and 

convincing reason for not taking 
too dark a view of the value in the 
stocks of our utilities at this time arises 
from the war-time experience of Brit- 
ish utilities and their equity securities, 
At least it is a reasonable expectation 
that during this war no American util- 
ity will have to carry on operations for 
long periods within 80 miles of enemy 
air fields. It isn’t possible for the writer 
to dwell mentally upon the subject of 
utilities under war conditions for any 
length of time without conjuring up 
visions of the great steam-generating 
stations and gas plants along the 
Thames river in London. 

There is to be found the greatest con- 
centration of utility property in the 
world yet to be subjected to the full 
rigors of modern warfare. Back in the 
days of peace it used to be possible to 
get a comprehensive view of these prop- 
erties from the small excursion steam- 
ers which ran up and down river from 
Westminster bridge adjacent to the 
Houses of Parliament. Downstream 
for a score of miles, and upstream for 
a shorter distance, almost every bend 
in the river revealed some sort of util- 
ity landmark. Some of these properties 
dated back to the early years of the cen- 
tury or beyond. Others, obviously 
quite modern, stood out among the 
rambling warehouses and docks like 
great bastions, a faint haze of smoke 
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Too Much Competition for Utility Bonds? 


dO hie and medium quality utility bonds have been the most im- 

portant field of private investment for the absorption of institu- 

tional funds in the past decade. Probably largely as a result of this, such 

bonds have been forced up to a yield basis which would appear quite 

high to an intelligent individual who was unrestricted in the making of 
investments.” 





above their massive pylons. These in- 
cluded the great Battersea, Barking, 
and Deptford stations with capacities 
running into hundreds of thousands of 
kilowatts. Signposts in the river near 
by warned against entangling boat 
anchors in condenser intakes and out- 
lets. 

What these utility properties and the 
men who operated them went through 
in the months which began in the early 
fall of 1940 and ended in the late 
spring of 1941 will constitute, when the 
full story may be told, probably the 
greatest saga in the history of the in- 
dustry. Bombs fell on London during 
88 nights out of 93 in that period, and 
during the following three months they 
fell every other night. The utility 
plants were concentrated in the area of 
heaviest bombing and they were, no 
doubt, among the leading targets in 
that area. The extent of the damage 
which they suffered is, of course, hid- 
den under the veil of censorship. 
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The maritime museum at Green- 
wich, which lies not far from two large 
modern generating stations, was dam- 
aged by bombs, likewise the observa- 
tory on the hill near by. It may very 
well have been that these bombs did not 
hit the targets at which they were 
aimed. 


HE impact of war on British 

utilities has by no means been 
confined to direct physical damage. 
Wages have gone up. ARP has pre- 
sented problems and added expenses. 
Evacuation has removed customers in 
some areas. The price of coal, the uni- 
versal fuel, has increased 45 per cent 
since the war began. 

And there has been the physical 
problem of fuel supply. Before the war 
coal for the London plants used to be 
brought down the east coast from the 
north of England and up the Thames in 
small coastal colliers. Have these ships 
been able to continue on this hazardous 
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and exposed route or must coal for the 
plants now be hauled in the little 4- 
wheeled cars holding only 12 tons 
apiece, and seldom equipped with other 
than hand brakes, used on the railways 
over there? I don’t know the answer 
to this question but it will form part 
of the war-time story of the British 
utilities. 

It is against such a physical back- 
ground that one must consider the war- 
time showing of these utilities in the 
financial sphere. And let me repeat 
that one of the most impressive reasons 
for taking a moderately cheerful view 
of American utility stocks at this time 
lies in this British war-time financial 
experience. Available factual data are 
rather scanty and tend to become in- 
creasingly so as the censorship tightens. 
Of eight large British electric utilities 
for which figures are available, five 
showed higher earnings in 1940, a year 
of very heavy bombing, than in 1938, 
the last complete year of peace. Com- 
panies in the industrial north fared the 
best; those serving the London area, 
which felt the full force of evacuation, 
blackouts, and air raids, fared the worst 
among electric utilities. Worst suf- 
ferers of all were the gas companies 
serving London. These had to contend 
with heavy damage to plants and mains, 
loss through gas leakage, evacuation of 
customers, and higher coal and operat- 
ing costs. 


i April, 1941, after the Luftwaffe 
had done its worst, the authoritative 
London Economist was able to present 
this surprisingly optimistic picture of 
British electric equities: “As yet the 
war has not seriously affected equity 
earnings, apart from those of the Lon- 
don companies. In practically every 
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instance the rate per cent earned, before 
tax, on ordinary shares was higher in 
1940 than in 1939, and in some in- 
stances the rate of increase was quite 
considerable. 

“The «percentage ordinary share 
earnings of practically all the provincial 
companies are running at a rate well 
above those of the majority of prewar 
years. For the time being heavy capital 
expenditures on plans for further de- 
velopment, which practically all com- 
panies had in hand before the war, are 
likely to be suspended. But capital in- 
vested in the prewar period is becoming 
increasingly fruitful. 

“Outside of the war-depressed dis- 
tricts increased industrial demand has 
already more than compensated for re- 
duced lighting demand owing to the 
blackout. Altogether electric supply 
stocks seem to have a serious claim on 
the attention of equity investors who 
wish to combine a not ungenerous in- 
come during the war with excellent 
prospects when hostilities are over.” 

Latter data indicate that for the 
fiscal year ending in 1941 a group of 
seventeen British electric utilities 
earned 6 per cent less net profits than in 
the preceding year. Seventeen gas utili- 
ties did 27 per cent worse, but eleven 
telephone and telegraph companies did 
30 per cent better, and twenty local 
transportation companies improved 
their net by 4 per cent. Earnings of 
sixteen water utilities slipped off by 6 
per cent. These results are after all 
taxes levied on the companies. They 
compare not unfavorably with the re- 
sults of 2,041 British companies of all 
sorts which experienced an over-all de- 
cline in earnings of 114 per cent. 

It is quite true that these results have 
been achieved with the help of some 
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rate increases, as was reported in some 
very interesting communications which 
have been reproduced in the Fort- 
NIGHTLY. Such British rate increases 
both in the utility and the railway field 
have not gone uncriticized. It has been 
pointed out that utility and railway 
charges between them account for 
about 10 per cent of the national in- 
come, and increases in such charges are 
spread quickly and widely throughout 
the whole price structure. Moreover, 
the general policy which, according to 
the Economist, has prevailed in Britain 
of allowing such rate increases as are 
necessary to maintain earnings at ap- 
proximately prewar levels, is said to 
encourage demands for wage increases. 
The Economist has criticized this 
policy as tending toward inflation. 


i te complete the picture it must be 
admitted that the earnings of 
American utilities have not made such 
a good showing relative to other indus- 
tries as the British utilities. This can, 
no doubt, be fully accounted for by the 
fact that rate increases on this side, in 
the face of rising operating costs and 
taxes, have so far been extremely rare. 
According to the National Industrial 
Conference Board, while 385 Amer- 
ican industrial companies showed a 26 
per cent increase in earnings after all 
taxes in 1941 over 1940, the earnings 
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of 26 electric and gas utilities de- 
clined 5 per cent, and 9 telephone 
and telegraph companies earned 4 per 
cent less. 

We are now living through one of 
the great revolutionary periods of 
world history. It is a period in which 
close figuring with a sharp pencil does 
not necessarily lead to entirely reliable 
results. That is probably a reason why 
the services of investment analysts 
should now be at discount. Such peo- 
ple have too great a tendency to try to 
act rationally in an irrational world. 
That may be the reason why so many 
investment trusts which have enjoyed 
the service of Wall Street experts have 
done no better than the stock market 
averages. Some have done worse. 

At this time great destruction of real 
wealth is taking place and will continue 
to take place. Huge volumes of paper 
promises to pay are being created with 
no corresponding creation of produc- 
tive assets. The specter of inflation 
cannot be ignored. It seems almost a 
certainty that investors taken alto- 
gether are going to suffer heavy losses, 
for the conservation of all existing 
wealth is just not in the cards. The 
problem is to try and choose those fields 
which can best resist the blow. That is 
the dark side of the picture. 

To allow such factors to occupy the 
whole of our mental stage is to assume 


taking too dark a view of the value in the stocks of our 


q “PROBABLY the most concrete and convincing reason for not 


utilities at this time arises from the war-time experience of 
British utilities and their equity securities. At least it is a 
reasonable expectation that during this war no American 
utility will have to carry on operations for long periods 
within 80 miles of enemy air fields.” 
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an attitude lacking in balance and also 
a bit cowardly and defeatist. We must 
expect that this country will appear 
somewhat shabby and run down when 
the conflict is over, but such appear- 
ances will be remedied in four or five 
years at most, and our real wealth, 
which is our ability to produce, will not 
be impaired. Compared to most other 
areas of the world this will still be a 
paradise. 


Ww respect to certain highly use- 
ful materials and products such 


as aluminum, magnesium, and finished 
aircraft, our capacity to produce will 
be greatly enhanced. Not all of the re- 
sults of the extra sweat and toil of the 
war period will be consumed during 
that period. Furthermore, if we have 
learned anything at all from the mis- 
takes which have had a good deal to do 
with bringing on the present conflict, 
this country will become the inevitable 
focal point of world trade and com- 
merce and inte-national cooperation in 
the post war. The intensive process of 
education which we are now experienc- 
ing as a nation will fit us increasingly 
well for that role. We are still a young 
country with plenty of vitality, which 
is very important. It seems, therefore, 
entirely incorrect to assume that our 
brightest period as a nation is not still 
ahead, and that isn’t just whistling. 
The current low-market prices of 
utility as well as other types of equities 
result probably, at least in part, from 
fear that our system of free private 
capitalism will not be able to survive 
the war and post-war crises. For those 
of us, and I believe we are still in the 
vast majority, who wish to see this sys- 
tem survive, a great deal of comfort 
may be taken from one fact which is 
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daily becoming more obvious. It is 
simply that the plant facilities, organi- 
zation, and general ability to get things 
done of our free enterprise system are 
going to be quite indispensable factors 
in the winning of this war. As a mat- 
ter of fact it is our main basis for hope. 
Indeed just about the only really bright 
spot in an otherwise very somber cur- 
rent picture is the manner and speed 
and also the scale on which private 
American productive enterprise is 
buckling down to the business in hand. 
The current contrast between Wash- 
ington and Detroit is said to be very 
striking and very much to the ad- 
vantage of the latter. 

After the war is over, is it likely that 
the American people will give easy con- 
sent to the scrapping of a system which 
has so recently and magnificently 
proved its worth? The writer feels, 
however, that to insure its preservation 
some means must be found to remove 
the obstacles, largely of a financial na- 
ture, which have prevented this system 
from giving the best possible account 
of itself as a producer of wealth in 
time of peace. 


HROUGHOUT the period of war 

and after, the utilities will stand 
out as great aggregations of highly 
essential real property which seem 
destined to maintain a long-term eco- 
nomic usefulness. In most branches of 
the industry this usefulness will likely 
increase. 

All things considered, it would 
seem that the equity securities of 
soundly financed utilities are by no 
means the worst possible medium for 
conserving wealth through the period 
ahead. In comparison to other securi- 
ties they now appear underpriced. 
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STREAMLINING THE UTILITY 


Valuation Process during 
The Emergency 


The recent decision of the Supreme Court in the Natural Gas Pipe- 

line Company Case has seemingly thrown the door wide open to 

procedures designed to expedite or simplify regulatory process. 

Probably the most promising of all such short cuts is the use of 

the cost index, which this author believes can be employed on a 
scientific and equitable basis. 


By CURTIS A. MEES 


IME, as lawyers say, is “of the 
je To the beleaguered 

United Nations’ possessions of 
the South Seas, to besieged men of 
Corregidor, to free fighting men every- 
where, it means more than that. It 
means the difference between victory 
and defeat—yes, even between life and 
death. Time, according to the War 
Production chief, Donald Nelson, is 
our scarcest and most essential com- 
modity. There is a trust imposed upon 
all of us to use it wisely, sparingly, and 
effectively, no matter what we are do- 
ing, 

Even in the more or less civilian do- 
main of public utility regulation, this 
demand for an economy in time and 
effort, in man hours, and in paper work 
is most pressing. In all probability we 
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are emerging into an era of consider- 
able price fluctuation, when rate adjust- 
ments may have to be made, or at least 
tested, from month to month, perhaps 
from day to day. This will be in con- 
trast with the leisurely pace of peace 
time. In bygone days, a full-dress rate 
case which consumed an entire year, 
even though unobstructed by appeals 
or other delaying tactics of litigation, 
was considered fairly fast work—just 
about par for the course. 


| gerne. the Supreme Court 
has, at this most opportune time, 
come through with a decision which 
gives full benediction to the streamlin- 
ing of the valuation process—and it 
was valuation that almost invariably 
caused the delay. This was the case of 
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Federal Power Commission v. Natural 
Gas Pipeline Co. of America, 42 
PUR(NS) 129, decided March 16, 
1942. It is a veritable Magna Charta 
for regulatory experimentation. De- 
livering the majority opinion, Chief 
Justice Stone said in part: 


The Constitution does not bind rate-mak- 
ing bodies to the service of any single for- 
mula or combination of formulas. Agencies 
to whom this legislative power has been 
delegated are free, within the ambit of their 
statutory authority, to make the pragmatic 
adjustments which may be called for by 
particular circumstances. 


Interpreting this passage, the con- 
curring minority of the court (Justices 
Black, Douglas, and Murphy) stated 
in a special opinion : 

As we read the opinion of the court, the 
commission is now freed from the compul- 
sion of admitting evidence on reproduction 
cost or of giving any weight to that element 
of “fair value.” The commission may now 
adopt, if it chooses, prudent investment as 
a rate base—the base long advocated by 
Mr. Justice Brandeis. 

Surely, if the Federal Power Com- 
mission (and, by inference, other Fed- 
eral commissions and the state regula- 
tory commissions) is now free to em- 
brace prudent investment, it is equally 
free to embrace a more expeditious, 
and perhaps less controversial, proce- 
dure—the use of cost indices. As a mat- 
ter of fact it is quite doubtful whether 
there ever was any real judicial inter- 
diction against the use of cost indices. 

In Chesapeake & Potomac Teleph. 
Co. v. West, 295 US 662, 8 PUR(NS) 
433, decided June 3, 1935, the 
court vetoed the use of commodity 
price indices as the basis for tele- 
phone rate valuation by the Mary- 
land commission. It did this for the 
common-sense reason that these indices 
were not especially related to items of 
property in a telephone plant. They 
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embraced a wide variety of general 
commodity prices, including even food 
items. Indeed, a careful reading of the 
opinion by Justice Roberts leaves fair 
ground for the implication that even in 
the Chesapeake & Potomac Telephone 
Case a careful application of more ap- 
propriate cost indices to a specific valu- 
ation situation would not have been 
outlawed by the court. 


B™ of course, this is now a matter 

of mere academic interest, in view 
of the recent Natural Gas Pipeline 
Company Case. Clearly, regulatory au- 
thorities at present have a bright green 
light to go ahead with any formula 
which does not do violence to the fun- 
damental concept of due process (such 
as “fair hearings,” notice, proper find- 
ings, and compliance with statutory 
formalities). 

In the light of this “new chapter in 
the history of regulation,” this writer 
proposes the use of the cost index as a 
common tool of the regulatory profes- 
sion. What is the cost index? A cost 
index is a systematic record periodical- 
ly made of the cost of some definite 
item or group of items. It is expressed, 
not in terms of price, but as a relation 
to a base cost prevailing at some spe- 
cific date. It matters little what date is 
selected for any index base. Conver- 
sion can readily be made for reference 
to any other date. In ordinary use, such 
conversion is essential. 

Once one has accustomed one’s self 
to the use of index numbers the pur- 
poses for which they serve as a tool 
multiply remarkably. Because they so 
readily visualize trends, they are made 
the basis for undertakings and legisla- 
tion in the field of economics. Because 
they vitalize general experience, in fix- 
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ing relative costs between any particu- 
lar dates, they are invaluable to the en- 
gineer or contractor for checking con- 
struction cost estimates. 


7 general usefulness is in addi- 
tion to their more particular serv- 
iceability in all valuation processes in 
which reproduction cost is to be deter- 
mined. Intelligently applied, they pro- 
duce findings as nearly incontroverti- 
ble as possible. 

Regular readers of the Engineering 
News-Record are, doubtless, familiar 
with those cost indices which are an- 
nually published in that professional 
publication. Some of these are prices 
for individual commodities or wage 
rates which by conversion become in- 
dices. Others are published as indices 
which cover the gamut from the rough 
ENR cost index based on four criteria 
to the highly refined Lambert index 
which for electric light plants is based 
on the consideration of 84 individual 
component plant items averaged over 
25 separate projects. 


k= of these indices fills a distinct 
want. But not a single one of them 
can, with accuracy and equality, be ap- 
plied to the fixing of value in a special 
case. Litigation, incidentally, arises ex- 
clusively in special cases. 

All indices involving more than one 


item are of necessity “general indices” 
(unless the constituents of the index 
happen to coincide “on all fours” with 
the property to be valued—a practical- 
ly impossible circumstance). 

Whitman, Requardt & Smith (in 
perpetuation of the earlier Handy In- 
dex) and Lambert both present gas 
system indices. Neither of them dis- 
tinguishes between a coal gas or a 
water gas plant. Lambert does distin- 
guish between a natural gas plant and 
an artificial gas system. Handy pre- 
sumably based his index on a single 
actual gas plant composed of 17 items. 
Lambert applied the cost of 63 units to 
a mythical plant which represents the 
composite of 25 actual plants. These 
are not identical over the entire record. 
Handy takes into consideration the ef- 
fect of regional cost differentials by 
separate indices for 5 major territories. 
Lambert’s indices claim no especial 
geographic applicability. 


HESE obvious facts have been 
stated not in criticism. They are 
merely notice of limitations which pre- 
vent the use of otherwise valuable in- 
strumentalities for purposes for which 
they were never intended. It is 
through improper use that the cost in- 
dex method can fall into disrepute. 
All “general” indices, which are 
the only kind suitable for ordinary 


e 


the preparation of an inventory of materials and equipment 


q “THE ‘conventional method’ for making appraisals involves 


for spot pricing. To these items there must be added direct 
and indirect construction or erection costs. Now, it is an 
amazing thing: Yet, such appraisals are solemnly presented 
and accepted as something having the attributes of accuracy.” 
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periodical publication, have such in- 
herent limitations.” 

If we were to compare, on a time 
chart, three of the special indices 
which purport to represent quite com- 
parable electric light and power system 
costs, 7. e., the Handy Index for the At- 
lantic seaboard, the Lambert Index for 
anywhere in the U. S., and my own 
for the southeastern U. S., also the 
ENR “construction” cost trend and 
the “all commodities” index of the U. 
S. Bureau of Labor, what would we 
see? Using a base date of July 1, 1936, 
from 1913 through 1940, we would 
witness a remarkable similarity be- 
tween these engineering and construc- 
tion trends—those based on the elabo- 
rately prepared indices, as well as the 
simplified ENR index. 


Y contrast, the ‘‘all commodities” 
trend would be entirely dissimilar. 

Its incompetence as evidence in a valu- 
ation case would be readily apparent. 
But the incompetency of the other cost 
trends would not perhaps be so appar- 


1 Those indices which are published at fre- 
quent intervals and purport to show relative 
costs practically as of the day of publication 
are necessarily based on only a few indicators 
for which up-to-the-minute uniformly quoted 
prices are readily available. Such is the ENR 
index of either engineering construction or 
building costs which represents two weightings 
or proportionate inclusions for a hypothetical 
content of steel, lumber, cement, and labor in 
these several building operations. Any attempt 
at more accuracy would require a minimum 
time lag in publication of three months. 


ent. This might be obscured because 
of the trick in plotting long trends on 
time charts using a very recent year as 
a base. But if we were to use the year 
1914 as a base, the inapplicability of 
the general purpose construction cost 
trend numbers would emerge more 
clearly. 

By comparison with my own cost in- 
dex trend (the formulation of which 
will be explained) we get a consider- 
able divergence in reproduction costs. 
For an original cost of $350,000 in 
1914 the reproduction cost on July 1, 
1936, would, according to these several 
indices, have been as outlined below. 

These findings are entirely too dis- 
cordant. Stress has been laid on this 
point so that the appraiser will realize 
that he should not, to save himself a 
little labor, attempt to use general pur- 
pose indices. 

Inasmuch as it is the purpose of this 
article to demonstrate the relative 
merits of the several valuation proc- 
esses it is necessary to consider step by 
step the operations involved. This may 
include the recitation of somewhat ele- 
mentary procedure. 


HE “conventional method” for 

making appraisals involves the 
preparation of an inventory of mate- 
rials and equipment for spot pricing. 
To these items there must be added di- 
rect and indirect construction or erec- 
tion costs. Now, it is an amazing 


e 


Index Number 
Base 1914=100 ., 
At July 1, 1936 ° 


Base 7-1-36=100 
At Year 1914 
Divisor 


Reproduction 
C. 


Multiplier 


49.8 
56.9 
66.9 
43.2 


200.8 
175.7 
149.5 
231.5 
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Reproduction Cost Appraisal 


CC YN making a ‘reproduction cost’ appraisal it ts comparatively 

simple, by means of complete tndices, to compute reconstruc- 
tion costs for complete original plant units. But difficulty arises in 
giving proper consideration to lesser annual improvements and re- 
tirements because identification of the character of these items 1s 


often impracticable. 


Obviously, retirements should be trended 


separately from additions or betterments, each according to its 
proper date of construction index.” 





thing : Yet, such appraisals are solemn- 
ly presented and accepted as something 
having the attributes of accuracy. 

In analysis of this method the fol- 
lowing facts are to be noted: 

(a) The “inventory” on which the 
appraisal so largely rests purports to 
show quantitatively every material and 
equipment item of physical construc- 
tion. But only some of these are tangi- 
ble after construction is through. Many 
items should be included which cannot 
later be found by inspection or quanti- 
fied by measurement unless unusually 
complete records have been made dur- 
ing the construction period. For exam- 
ple: 

1. Contingent or temporary con- 
struction such as roads, track, trestles, 
bridges, cofferdams, scaffolding, shor- 
ing, etc. 

2. Hidden construction such as clear- 
ing, stripping, grubbing, excavation, 
foundation treatment, underwater or 
buried structure or equipment, etc. 
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3. Lost construction caused by flood, 
fire, or failure and not covered by in- 
surance. 

4. Waste, breakage, or rejections 
which invariably occur in construction 
but are not reflected in the inventory. 

5. Incidental construction work such 
as trimming and cleaning up, testing 
and starting up, or tuning in. 


M°* appraisers, in realization of 
their inability to cover all tangi- 
ble matter, include a catch-all item 
called “Contingencies and Omissions.” 
In the honest taking of inventory, im- 
proper inclusions cannot occur and 
omissions are easily possible. But in 
litigation, hope of its inclusion is often 
futile. 

(b) Inventory items, however ob- 
tained, are thereupon priced at current 
costs. This procedure involves the as- 
certainment of the cost of materials 
delivered to the site of erection. This 
embraces purchase, transportation, and 
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handling. Consider, however, that 
prices supplied to engineers for valua- 
tion purposes are, in most instances, 
merely courtesy quotations which do 
not represent that cost at which actual 
purchases can be effected when bar- 
gaining is done with cash on the barrel- 
head. Current market quotations are 
no more reliable. In order that unit 
prices adopted may represent the 
amounts which must actually be paid, 
allowance must be made for buying ad- 
vantages obtainable through discounts, 
rebates, or salvage. 

Again, it invariably happens that 
some of the actual building was done 
piecemeal at prices higher than those 
applicable to quantity purchases. 

Finally, reproduction cost appraisals 
are theoretically based on the exact 
physical counterpart of the existing 
plant, even though certain parts of it 
are now obsolete. Quotations on items 
wholly or in part obsolete are of neces- 
sity fictitious. 

(c) The costs of construction, erec- 
tion, or installation must be established 
either by analytical methcds or from 
comparable contract bids. 

For the analytical method there are 
required many determinations as to 
labor and construction plant. All of 
these are pure estimations seldom 
based on personal experience of the ap- 
praiser. These may include: 

1. Determination of “labor per- 
formance” (output per hour). 
2. Adoption of suitable labor rates 

(union wage scales or local rates). 

3. Incidental labor costs (supervi- 
sion, insurance, transportation, etc.). 

4. Net cost and performance of 
construction plant per unit of work. 


5. Cost of small tools and expend- 
able plant items, chargeable to the job. 


On the other hand, the use of con- 
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tractors’ bid prices for the establish- 
ment of unit costs is probably worse 
than any estimation. Similarity of 
structures and working conditions 
which would validate comparison 
could hardly exist; and unbalanced 
bids are no rarity. 


AN of the foregoing has to do only 
with “direct construction cost” 
found by multiplying the inventory 
quantities by the unit costs finally as- 
sumed. To these must be added “‘in- 
direct construction costs,” generally 
known as “overheads.” 

These, in considerable part at least, 
bear a relation to the total cost of the 
project and the period of time required 
for complete construction. For that 
reason they are almost universally esti- 
mated as percentages of “direct cost.” 
By the same token, they magnify any 
errors. 


Picked at random from appraisals 
made by competent engineers are these 
two different itemizations of over- 
heads: 


No. 1 

Organization and legal 

expense 1% 
Injuries and damages... 1 
Miscellaneous construc- 

tion expense 6 
Engineering and super- 

vision a 
Interest during construc- 

tion 2 
Taxes during construc- 

tion 
Cost of money 


18.35% 
From the above it may safely be 
concluded that in this method of valua- 
tion it is wholly fictitious to assume for 
it any possibility of accuracy or cer- 
tainty. It explains the discrepancies 
frequently obtained by different engi- 
neers, however conscientious they may 
be. 
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HE “trended historical cost meth- 

od” or “index method” of valua- 
tion presupposes that a record of con- 
struction costs in some detail is avail- 
able. Should that not be the case, one 
has no alternative to the use of the 
“conventional method.” 

Generally speaking, for utility prop- 
erties, detail cost records conforming 
to a uniform classification of fixed 
capital accounts should be found for 
any construction done since about 
1922. For construction done before 
then, cost records based on private sys- 
tems of account might be matters of 
record. 

If, however, plant cost has at any 
time been entered upon books of ac- 
count on the basis of some early rea- 
sonably acceptable appraisal and there- 
after detail entries have been made in 
fixed capital records on an actual cost 
basis, historical cost may be trended 
from such data. 

The greater the breakdown or the 
smaller the plant unit on which sepa- 
rate costs have been recorded the more 
satisfactorily can the index method be 
used for finding reproduction cost by 
means of an all-inclusive cost trend. In 
other words, it may be simple to show 
similarity between two transmission 
lines of like make-up but quite impos- 
sible to prove the same thing for two 
entire power systems. 


' i ‘HE “index method” process in- 
volves an audit of the cost records 


Item 


Galvanized shapes 
Fabrication 
Freight 


of the property owner: (1) for chal- 
lenge and elimination of improper en- 
tries; (2) the preparation, or even di- 
rect adoption of published simple in- 
dices for each single commodity pres- 
ent in the property; (3) the progres- 
sive combination of such “basic in- 
dices” to form more and more compre- 
hensive indices until they apply to the 
composition of each and every plant 
unit on which separate costs have been 
recorded; (4) the application of these 
indices or cost differentials to deter- 
mine reproduction cost at some date 
certain. 

Since these built up indices are “‘spe- 
cial purpose indices” not to be found in 
publications, it is necessary for each 
user to make up his own. The first com- 
putation thereof is indeed laborious. 
Once they are completed, however, 
they may subsequently be used time 
and time again with only such modifi- 
cations as might be necessary to make 
them geographically applicable and 
such necessary additions as to bring 
them up to date. 

“Basic” index numbers must in 
general be secured from _ outside 
sources. They are based on relative 
price data collected over long periods 
of time by some authoritative agency 
under continuously uniform methods 
of quotation. They may be found in 
publications of various governmental 
and commercial bureaus, in a number 
of technical magazines, or as more or 
less private emissions of manufactur- 


Proportion 
Per Cent 
45.00 
50.54 
4.46 


Cost 
July 1, 1936 
$ 76.60 
86.02 
7.60 





$170.22 100.00 
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ers or dealers. Space limitations pre- 
clude presentation of my own bibliog- 
raphy on the subject because it contains 
over 300 references, the most compre- 
hensive of which, ‘Wholesale Prices” 
by the Department of Labor, itself con- 
tains at present over 850 separate in- 
dices and 62 general groupings there- 
of. 

These indices designed by unbiased 
persons to reflect true variations in 
costs are as reasonably accurate as it 
is possible to make them. They consti- 
tute persuasive evidence. It may be 
found that there are available in each 
category from different sources sev- 
eral, or even many, separate indices, 
some complete, others covering only 
shorter periods of time. For my own 
purposes these were grouped, analyzed, 
weighted, and harmonized for the 
adoption of a single adjusted index for 
each basic item. 


| perceiee some past criticism from 
the bench, “weighting” is a 
process necessary for the achievement 
of accuracy. It means simply that in- 
formed judgment is brought into play 
in the consideration of evidence. 
Suppose, for example, there are 
available several cost trends on a cer- 
tain item supplied by competitive man- 
ufacturers. Assume we have knowl- 
edge of the volume of business done in 
that line by each of those. We there- 
upon can definitely assign a weight or 
importance factor to each index based 
on such production. The composite in- 
dex is much more nearly accurate than 
a mathematical average would be. If, 
however, one has various trends with 
only a general knowledge of their 
various breadths of base, any reason- 
able weighting gives results more 
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nearly approaching accuracy. This is 
particularly true because tendencies are 
involved rather than prices. 

Now how did I go about formulat- 
ing my cost trends? In an article such 
as this, my procedure has to be sketched 
rather broadly. But if the guiding 
principles are understood, specific ap- 
plications can be made. Let us take a 
typical trended cost study as the sim- 
plest approach—the Tuxedo Hydro- 
Electric station, completed in 1919, 
The outline is shown in Table II. 

For the valuation of this particular 
electric utility system I prepared 113 
pertinent basic trends which were 
thereupon expanded to produce 59 “de- 
rived indices” and 109 “composite in- 
dices” representing entire property 
units ; all referred to an index of 100 at 
July 1, 1936, which was the adopted 
date of inquiry. (Year-by-year details 
of the twenty-seven constituent items 
with their co-relatives would require a 
chart too elaborate for reproduction in 
a publication of general regulatory in- 
terest. ) 

Certain of the basic indices were de- 
veloped to reflect mechanization of 
construction. These indices are not en- 
dowed with such mathematical accu- 
racy as those in which adjustment is 
unnecessary. In these cases annual unit 
costs without adjustment were com- 
puted from regular indices. They were 
plotted and then superimposed on 
graphs where there appeared similar 
costs secured from contractors’ bids 
made over the span of years. The two 
were harmonized as best possible. 


S TILL another type of index had to be 
prepared to cover labor costs. 
Wage indices for both skilled and com- 
mon labor for the locality in question 
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Item Cost Index Cost Proportion 

1906 1906 July 1, 1936 Per Cent 
TOWON vido iacint vc esilc stile ve ceewus wae $1,343 64 $2,098.44 46.892 
Pitt ISURMOLG! (50 sc ce «dew kelccenceses 180 94.5 190.48 4.256 
Miscellaneous steel .........eeeeeeees 54 83 65.06 1.454 
Conckete: MatetialS: ..s.c0scee es cree 27 62 43.55 0.973 
Skilled and common labor .......... 670 32.25 2,077.52 46.425 
$2,274 50.82 $4,475.05 100.000 


were adopted. Productivity, however, 
is just as important a cost factor as 
wage rates; and labor output is known 
to have varied through the years. These 
indices were therefore adjusted for 
that factor as best as could be de- 
termined. 

It was, of course, impossible to find 
directly applicable indices for every bit 
of equipment or supplies employed in 
the construction of this vast power sys- 
tem but this inability extended to only 
a very small fraction of the total prop- 
erty value. For these unknowns, in- 
dices were substituted which con- 
formed to the most nearly similar com- 
modity for which indices were avail- 
able. It is believed that resulting error 
in final findings was entirely negligible. 

The manner of expansion of these 
simple indices varied, of course, but a 
few examples will illustrate the general 
procedure. 

Thus from the simple basic indices, 
galvanized structural shapes at the mill, 
industrial labor, and freight rates based 
on a known cost in 1914, a “derived in- 
dex” for a galvanized steel transmis- 


sion tower f. o. b. destination was 
found as outlined on page 615. 

For determination of the reproduc- 
tion cost of an erected double circuit 
44-kilovolt steel tower line one mile 
long exclusive of conductors, telephone 
circuit, and right of way, the addition- 
al expansion to a “composite index” 
was made as shown above. 


“ae complete the index for any or all 
intervening years it is only neces- 
sary to multiply the pertinent prevail- 
ing indices by the proportion found for 
index equals 100. Thus for the de- 
livered tower as above set forth, the 
1914 index equals 72 x .45 (shapes) 
plus 46 x .5054 (fabricating) plus 69.5 
x .0446 (freight) equals 58.75. This 
corresponds to the cost ratio 1914 to 
July 1, 1936. 

Let us proceed a step further. In like 
manner this bare tower line was then 
equipped with conductors, etc., of 
various specifications and costs. By ad- 
dition of these at suitable indices ap- 
plied in proper proportion we have the 
following for a double circuit of 4/0 


e 








Item Cost Index Cost Proportion 

1907 1907 July 1, 1936 Per Cent 
Equipped tower line ...........+... $2,427 54.2 $4,475.05 63.602 
CGRUNGIY Chica cae cose be ccmereenokes 1,905 153.5 1,241.04 17.639 
RHOUNEINE 2 piel cc's oUt dicate we cewueees es 120 95.5 125.65 1.786 
BODOG ee ite Peioaakaciiiee vielen eeCtee eee 412 34.5 1,194.20 16.973 
$4,864 69.1 $7,035.94 100.000 
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aluminum strand and 2 S. M. strand 
ground wires (see bottom page 617). 

Check: 54.2 x 63.602 per cent 
(equipped tower) plus 153.5 x 17.639 
per cent (conductor) plus 95.5 x 1.786 
per cent (grounds) plus 34.5 x 16.973 
per cent (labor) equals 69.1 and 

4864 





equals 69.1. 
7035.94 

A comparison of special indices for 
seven typical hydroelectric plants (of 
which the Tuxedo plant is Plant V) is 
shown in Table III. 

It will have become apparent that 
for each composite index, reliable 
broken down cost records had to be 
found. Because the owner’s accounts 
did not contain such detail, recourse 
was had to known costs for similar 
work, 

Rights of way, lands, etc., were in- 
cluded in final indices on the basis of 
their original cost, 7. ¢., at index 100 
for all years. 


LX making a “reproduction cost’’ ap- 
praisal it is comparatively simple, 
by means of complete indices, to com- 
pute reconstruction costs for complete 
original plant units. But difficulty 
arises in giving proper consideration to 
lesser annual improvements and retire- 
ments because identification of the 
character of these items is often im- 
practicable. Obviously, retirements 
should be trended separately from ad- 
ditions or betterments, each according 
to its proper date of construction in- 
dex. See Table I. 

In the instant case only net addi- 
tions and betterments were of record. 
These were without sufficient detail for 
specific identification. Hence, the his- 
torical cost was trended for this par- 
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TABLE I 
TRENDING OF ADDITIONS AND BETTERMENTS FOR 
HyYpDROELECTRIC PLANT 
(Complete, including transmission terminal) 








Reprod. 
Ledger Cost @ 
Year Cost Index 7-1-1936 
NDOT. caSiiock $919,467 66.94 $1,373,569 
481,131 65.14 738,611 
13,786 64.11 21,504 
1910 ccccetelore's 6,400 64.02 10,000 
96,471 64.06 150,595 
7,762 64.73 11,991 
2,889 65.98 4,379 
3,671 65.09 5.640 
i 1) 1 area 4,895 66.28 7,385 
11,458 76.73 14,933 
33,011 92.71 35,607 
41,668 101.13 41,202 
46,799 108.28 43,220 
BOZO cisSeisvess 2713 . 125.52 2,161 
1,925 106.66 1,805 
414 95.30 434 
1,754 101.34 1,731 
14,079 = =102.13 13,785 
AOS Uhrich 2,050 99.13 2,068 
3,285 99.76 3,293 
6,964 98.46 7,073 
41 98.31 42 
949 101.06 939 
1) 835 97.74 854 
1,155 90.25 1,280 
eee 84.89 eacteers 
56 89.86 62 
2,071 98.66 2,099 
eer 3,374 99.30 3,398 
7-1-1936 48 100.00 48 
Totals ..$1,607,451 $2,499,708 





ticular system unit on basis of the all- 
inclusive index for the complete hydro- 
electric plant as shown above. 

To complete the appraisal the same 
procedure was, of course, followed for 
all system units on which separate ac- 
counting was to be had. 

Such is an outline of the procedure 
followed in the process of finding re- 
production cost by trending historical 
or actual book cost. Comparison of the 
relative merits of this method as 
against that of the conventional meth- 
od now becomes practicable. 
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TABLE II 
TRENDED Cost oF TUXEDO HyproELectric STATION 
(Completed 1919, being typical Plant V on Table III) 
Orig. Index Repr. Pro- 


Spel. Index Item 


111 Batth Bxeavation ... ce ccs ccecsss 
113 Hoek Excavation: << ...00<e00+s00 
HLGHS Mixed Excavation .........0... 
122 


DEE GI) eee een 
108 Bee RCIOCAMIONE «575.5 6c snic-o- see ee as 
4 RGAE ic ciarc setire oe wore wea emcees 


200 «= Steel Bridge ...........cecceceees 


294 Haulin 


121 COC oo ie Kee aewe wees 
119 Wistar ASO DORE o.cccc oo csc tos ee 
126 Reservoir Clearing .............. 
Cale GE IOIMS cas ec nice ees cans 
RN afoletha ia's ais lev SWae sede eee: 
202 SHOVE BO EME occ cccacssscess 
14 R. C. Surge Tank—Cradles & Bridge 
203 Penstock—Steel .............-.- 
118 P. H, Substructure ...........200- 
105 P. H. Superstruct. & Misc. Bldg. . 
304 PS ER GUIONE «5s iceis sc econ ves 
305 Shon Batipgient .....scecsccvess 

16 COMGHON OG. oc cscecnsscote ess 
303 WARES CAEO 6. cies waviwenvocess 


K Blatt: ds GDOVE Ks oc<< cs scc seu e caus 
WANN ws ccna die Cuenca ncn cede mes ons 
78 Interest during construction ...... 


K-F 


Keak  Biarid Compete occ ccc ce ceciensc 
S Transmission Terminal ......... 


K-F-T 


Cost 1919 Cost@ portion 

1919 totof1% 7-1-36 in Yo 
re $8,153 92.0 $8,862 0.805 
ers 45,562 95.0 47,960 4.355 
ee 117,809 93.5 125,999 11.441 
ae 22,525 107.0 21,051 1.911 
ms I 145.0 20,721 1.882 
ster, 28,750 92.0 31,250 2.838 
ee 3,828 89.0 4,301 0.391 
a3 11,409 106.5 10,713 0.973 
ae 4,854 94.0 5,164 0.469 
oti 163,285 103.0 158,529 14.394 
nie 14,337 92.0 5,584 1.415 
aes 222 87.5 32,254 2.929 











ee 130,258 =111.5 116,823 
212,171 97.5 217,611 19.760 
oes 3,061 108.5 : 0.256 
ne 55,719 99.5 55,999 5.085 
ao 23,813 120.5 19,762 1.794 
as 148,378 89.0 166,717 15,138 
ae 4,994 103.0 4,849 0.440 
oes 24,775 142.5 17,386 1.579 
afer 15,430 102.0 15,127 1.374 
$1,099,803 $1,102,036 100.000 
.+» 1,099,803 1,102,036 87.141 
me 57,000 100.0 ,000 4.507 
aes 143,114 135.5 105,619 8.352 
$1,299,917 102.85 $1,264,655 100.000 
.-- 1,299,917 = 102.85 1,264,655 93.64 


yaa 84,452 98.89 85,400 6.36 








$1,384,369 $1,350,055 





= us assume that the accounting 
records of the property owner 
have been carefully audited and purged 
so that they include every legitimate 
charge to fixed capital only. Assume 
also that reasonably applicable or spe- 
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cial “cost indices” have been prepared 
from authoritative data and then ap- 
plied to pertinent property units. It is 
my conviction that this method of val- 
uation is far superior to the pricing of 
an inventory because: 
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1. It approaches accuracy: 

a. Fundamental or basic indices 
reflect a true variation in price levels 
between date of original construc- 
tion and date of inquiry. 

The “special indices” developed 
therefrom, though hardly to be de- 
scribed as being accurate unless 
based on detail costs for the actual 
property valued, do, with the exer- 
cise of reasonable care in the selec- 
tion of quite similar work costs, 
closely approach accuracy because 
the cost trends applied are correct 
and only the proportionate amount 
of their individual use might vary. 
This cannot lead to significant error. 

On the other hand quoted prices 
and assumed labor rates by which 
cost is computed in the ordinary 
appraisal most certainly will not 
conform to true variation from 
prices and wages actually paid when 
the plant was built. If contractors’ 
bids are used instead of quotations 
the probability of accuracy becomes 
still more remote. 

b. The historical cost on which it 
is founded, if honestly recorded, is 
certainly accurate. 


c. Even when broken down actual 
costs are not available, composite in- 
dices for plant or system units (if 
based on reasonably similar units 
for which detail costs are known) 
may be applied in the knowledge that 
their accuracy lies within narrow 
tolerances. 


2. It reflects every condition under 
which the property was actually built. 

a. The ledger entries embrace, at 
actual direct and indirect cost, every- 
thing that went into the project. This 
includes all that is presently visible 
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and invisible, that which was tempo- 
rary, and that which is permanent, 
including such loss and waste as in- 
variably occurs in greater or lesser 
measure. Nothing is left to that 
imagination either vivid or dull 
which must be exercised by the engi- 
neer in making the usual partisan 
appraisal. 

b. Qualities of management and 
buying technique of the owner are 
carried forward with fidelity. 


3. It conforms most closely to legal 


requirements. 


a. The modernized identical prop- 
erty is valued. 


b. The inconsistencies inherent in 
the use of identical equipment and 
materials even though obsolete and 
the construction, fabrication, or 
erection thereof according to most 
advanced methods are minimized 
because the indices more or less 
automatically reflect progress in the 
arts. 


c. The more important evidence 
is that secured through disinterested 
sources. 

d. Verification of the greater part 
of the evidence is facilitated. 


4. It requires for completion only a 


fractional part of the time necessary 
for making a conventional appraisal. 
This is believed to be true even when 
starting from scratch. Once a system 
of special indices has been prepared, 
the valuation process requires a mat- 
ter of days rather than months. In view 
of this fact, values can be determined 
reasonably up to date. 


5. It is considerably less costly to 


make. 


From my experience I would 
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TABLE III 


CoMPARISON OF SPECIAL INDICES FOR TYPICAL HYDROELECTRIC PLANTS 
(Complete, including terminals and land) 


Types 
III IV VI 


60.8 
61.0 
61.7 
69.2 
80.8 
90.7 
104.5 
118.5 
101.9 
93.1 
99.7 
100.7 
98.1 
99.9 
99.1 
100.7 
102.3 
98.9 
90.0 
86. 
88.7 
98.6 
99.2 


100.0 


NASSRSIS 
WMO UWWwAO 


104.5 


99.0 


SSGBEGSSSSRESERSERSABAS 

NDN0OOON ON FO 0 

BIBESSZSARARIISZASLESSSS 
SF ANGCOCOANNALOOWOFH 


Q™ 


7-1-36 
*Detail shown on Table II. 


= 


Characteristics 
Hp. P.H. 
Type Constr. Date Orig. Cost Head Pres. Wt. Dam & Appurt. Location 
I 1918&24 $5,585,000 78' 87,500 78’ Grav. O.G. Fl. Bds. into dam 
II 1916 & 25 2,875,000 61’ 54,000  60’Grav.O.G, Crest Gates into dam 
1906-08 1,650,000 70’ 41,600 8’ Grav. Mis. & 72'Imp.B.into bulkh’d. 
1923-24 952,000 87’ 8400-12,600 84’ Mult. Arch None separate 
1918-19 1,380,000 287’ 8000-12,000 121’ Plain Arch None separate 
1918-19 5,433,000 115’-135’ 26,400 100’ an” & 50’ Grav. 


.G. None 
1925 3,525,000 687’ 52,000-70,000 170’ Pl. Arch-95’ Mult. 
Arch None separate 


separate 


Waterways Terminal Mise. 
Head Appurt. Race Type 
None Short Detached 
None Short Detached 
1 Mi. Canal Long Detached 
8’ St. Penstock Short On roof 
Mi. 8’ Stave P.- Short Detached 
R.C, Surge T. 
Short St. Penst.- Short Detached . Storage Plant 
St. Surge T. 
2% Mi. 10’ Tunnel- Short Detached . 1700’ St. Penstock- 
Shaft Surge T. Incline Ry. 
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place relative costs at a ratio of from 
1 (for my method) to 12 (for con- 
ventional appraisal) or even 15 if 
the property valued consists of an 
entire utility system. In this cost 
there is included the preparation of 
the special indices. With these in 
hand, relative costs more nearly ap- 
proach a ratio of 1 in 50. 


Aside from expert accountancy, the 
vital and only matters of concern for 
this method of finding “reproduction 
cost” are those relating to trustworthi- 


ness of the index and soundness of its 
particular application. 

As applied to rate adjustments the 
one element which should be given con- 
sideration by regulatory bodies when 
presented with this sort of a valuation 
is that ability, genius, and economy of 
management will be reflected in a 
lower finding of value than if such ad- 
ministration had been unskilful or 
wasteful. Inasmuch as these are at- 
tributes of benefit to the public, a more 
liberal rate of return should fairly be 
allowed to the thrifty. 





Do Businessmen Really Believe in Private Enterprise? 


& “—‘ has become increasingly apparent in recent years that the 
practical wisdom of businessmen does not confirm my 
economists’ analysis of the great capacities and promise of the 


private enterprise system. While they say it is the loveliest sys- 
tem ever conceived by the mind of man, many of them appear 
convinced that it is not sufficiently robust to fight its way through 
to success and public favor during the rough days ahead. 
As I read the printed words of acknowledged business leaders, 
as I have listened to speakers on this very platform for the 
last four years, as I engage in private conversations with men 
at the head of representative American business concerns, I 
find widespread a sort of bitter resignation to the early passing 
of this system. 

“A few there are ... who talk with confidence of the 
ability of private enterprise not only to survive but to go for- 
ward to new triumphs after the war. This confidence in its 
capacities is matched by a personal determination of this minor- 
ity group of business leaders to put their own backs into the 
struggle and to see that private enterprise SHALL BE restored 
and maintained. But a great many business spokesmen outline 
for themselves a strategy of despairing defense, not a confident 
offensive.” 

—EpwIn G. Nourse, 
Director, Institute of Economics, 
The Brookings Institution. 
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Union Labor and Defense 


A printer who has had long experience as an em- 
ployee and as an employer, and who still carries his 
union card, offers some suggestions for the solution 
of labor problems in war time and in peace time. 


By WILL M. MAUPIN 


ISCUSSION of social problems 
D arising from the rapid growth 
of trades unionism by univer- 

sity professors and specialists in social 
economy will never, in the opinion of 
this writer, evolve a solution. And this 
writer, bearer of a union card for more 
than a half-century, several times dele- 
gate to conventions of the American 
Federation of Labor, organizer and 
first president of the Nebraska State 
Federation of Labor, thinks he knows 
at first hand a thing or two about 
trades unionism. He belongs to one of 
the oldest and undoubtedly the model 
trade union of them all, the Interna- 
tional Typographical Union. Members 
of this union working at their trade 
are working just as hard and efficiently 
in national defense as members of 
other unions who are working in mu- 
nitions factories. Without them the 


whole scheme of national defense 
would fall through, for how else could 
the public be informed of defense 
needs? 

One of the greatest troubles with 
trades unionism is jurisdictional dis- 
putes. These will never be settled by 
university professors, professional so- 
cial workers, or by congressional en- 
actment. They will be settled only when 
members of the various crafts unions 
realize that they must select men of 
brains and honesty to manage their 
affairs, not the professional agitators 
and labor racketeers. Putting all em- 
ployees of an industry, from the scrub- 
women and janitors to the highest 
skilled worker, into one union, a la 
CIO, merely intensifies the problem. 

In the printing trades there are five 
autonomous unions — compositors, 
pressmen, stereotypers, photo-engrav- 
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ers, and mailers. Each has its own or- 
ganization, but all five join in an Al- 
lied Trades Council, each selecting 
delegates to represent it. This council 
is purely advisory and has no author- 
ity. No one trade encroaches upon the 
other, hence there are no jurisdiction- 
al disputes. Each union works under 
an arbitration agreement, binding alike 
upon employer and employee. The Ty- 
pographical Union has a record of 
more than eighty years without having 
broken an agreement. In case of a wage 
dispute the matter is left to arbitration, 
the printers selecting one, the employ- 
ers one, and these two selecting the 
third. It has been so long since a body 
of union printers went on strike that 
two-thirds of the membership cannot 
remember it. No one has ever heard 
of printers, union or nonunion, ap- 
pealing to the Wagner Act for relief. 
It is true that many years ago a force 
of union printers struck a Pacific slope 
daily newspaper without any reason 
except they did not like the foreman. 
The proprietors appealed to the head 
officials of the union, and the officials 
ordered the men back to work immedi- 
ately pending arbitration, the penalty 
for refusal being replaced by union 
men sent out by the officials and loss 
of membership. That strike lasted only 
a few hours and the trouble later ironed 
out to the satisfaction of both parties. 


HE Typographical Union was the 

first to demand and secure equal 
pay for equal work whether performed 
by man or woman; the first to estab- 
lish a home for aged and indigent mem- 
bers, at Colorado Springs, Colorado, 
and the admiration of all who see 
it. The first to establish a pension 
system. The first to establish a tuber- 
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culosis hospital for its members, tu- 
berculosis being the bane of printers, 
especially in the days of hand type- 
setting. Its head officials can issue no 
orders other than ordering observance 
of the constitution and laws adopted 
in convention or by referendum. The 
last general strike of this union oc- 
curred some twenty years ago when 
employers refused to abide by an agree- 
ment as to hours of work. That strike 
cost both parties plenty, but it was 
worth all it cost. Agreements have been 
strictly adhered to by both parties since 
that date. Compulsory arbitration by 
congressional enactment? Not for my 
union in the light of the very recent 
past in labor disputes submitted to fed- 
erally appointed boards. 

At times I have been both union 
member and employer. Indeed, at one 
time I represented my union in a wage 
scale negotiation, and sat with other 
employers at the same time. We had 
no trouble in arriving at an agreement 
satisfactory to all of us. But I would 
not recommend that as a common pro- 
cedure. 


S° far as I know there is not a metro- 
politan daily newspaper in the 
United States or Canada that is not 
manned by union printers, The union’s 
greatest gains have been made by ne- 
gotiation and arbitration, not by strikes 
and disorder. I would recommend that 
course to other unions, but in order to 
do that the agitators, irresponsibles, 
racketeers, and self-seekers must be 
relegated to the background. Failure 
to do that has resulted in a vast ma- 
jority of the strikes that have been 
hampering defense work. Until this is 
done, and it can be done only by the 
membership itself, it may become nec- 
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UNION LABOR AND DEFENSE 








Unions in Printing Trades 


“Tr the printing trades there are five autonomous unions,—com- 
positors, pressmen, stereotypers, photo-engravers, and mail- 
ers. Each has its own organization, but all five join in an Allied 
Trades Council, each selecting delegates to represent it. This coun- 
cil is purely advisory and has no authority. No one trade encroaches 
upon the other, hence there are no jurisdictional disputes. Each 
union works under an arbitration agreement, binding alike upon 
employer and employee.” 





essary to enact some really drastic 
laws governing workers in defense 
plants. A “think it over carefully” pe- 
riod before a strike can be called in any 
industry is advisable, and the time 
seems to be ripe for legally enforcing 
it. I am satisfied that my union would 
not object to it, for that has been its 
policy for many years. The result has 
been no strikes but many gains. 


yw is a jurisdictional dispute? 
I may illustrate it this way: 

Many years ago plaster was applied 
to wooden lath, and the lathers had a 
union. They experienced no trouble 
until some genius devised the metal 
lath. 

Of course the lathers’ union in- 
sisted that putting on metal lath was 
their work. But metal workers also 
claimed jurisdiction, and the fight was 
on, long and costly to workers and con- 
tractors. 
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_— have long sought to have 
the AFL recognize them as a 
separate union, but without avail. They 
have a union, of course, but not recog- 
nized. A welder called to weld a broken 
pipe in a residence must belong to the 
plumbers’ union; if to weld a crack 
in a steam boiler he must belong to 
the boilermakers’ union; if to weld a 
cracked girder he must belong to the 
structural steel workers’ union. What 
can Congress do about it, or what can 
the Wagner Act do to solve it? The 
solution lies with the membership of 
the contending unions, and that solu- 
tion will not be reached until the mem- 
bership purges itself of the leeches, so 
numerous, fastened upon them be- 
cause of their carelessness. No real 
trades union can afford to peril future 
gains by demanding exorbitant but 
temporary gains under press of fortui- 
tous circumstances like those under 
which this country is now laboring. 
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I have not worked at my trade for 
many years, but I am just as loyal to 
my union today as I was when I was 
paying heavy assessments to help 
bring about the splendid conditions un- 
der which union printers are now 
working. These splendid gains were 
not secured by legal enactment, coer- 
cion, or sabotage, but by negotiations 
carried on by members carefully se- 
lected by the membership to represent 
it. Had we listened to academicians 
the membership today would probably 
still be working in unsanitary compos- 
ing rooms, many depending upon pri- 
vate charity after they had passed the 
stage of usefulness, no home for the 
aged and helpless, no tuberculosis hos- 
pital, no pension—and little hope. If 
there is a union printer drawing old- 
age relief from the taxpayers I would 
like to have his name and address. 


eer Senator Wagner was 
motivated by an honest desire to 
bring about a substitute for strikes and 
enforce collective bargaining, but the 
results have been far from satisfactory. 
That act has not prevented workers in 
defense plants from walking out to en- 
force the orders of some labor leader. 
Right now I believe that any worker 
in a plant turning out supplies impera- 
tively needed for national defense who 
strikes for higher wages, or shorter 
hours, or to enforce claims for juris- 
diction, should receive the same treat- 
ment that is accorded a soldier who de- 
serts in the face of the enemy. Drastic, 
to be sure, but drastic conditions de- 
mand drastic action. The man who 
makes the guns that my three sons may 
be called upon to use in the face of an 
enemy is not deserving of better treat- 
ment than they receive. 
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Those best able to solve the perplex- 
ing labor problems of today are not 
educators who sit in easy chairs and 
study statistics and endeavor to evolve 
a new social order; they are the men 
who have had grime under their finger 
nails and grease and sweat on their 
faces. William Jeffers, president of the 
Union Pacific Railroad, said a mouth- 
ful when he said: “The men and 
women who make up the backbone of 
this nation eat in the kitchen.” He 
might well have added that they eat in 
their shirt sleeves and house dresses 
and have dinner at noon. 


. is up to the leaders of organized 
labor to show the way. But to get 
leaders competent to do this the mem- 
bership must realize its responsibility 
in the matter of selecting competent 
leaders. It rests solely with the rank 
and file, not with Congress or learned 
professors. 

A close study of the history of the 
International Typographical Union 
might be of immense help to social re- 
formers, and especially to university 
professors. Not all printing plants are 
closed shops, but show me one of any 
considerable size that does not pay the 
union scale, observe union hours, and 
offer union working conditions. Yet 
union printers compose less than one- 
fourth of those who are working at the 
trade of printer. This might be a tip to 
those who say it is impossible to union- 
ize the farmers of the United States. 

Never having been a teacher in the 
public schools or a college or university 
professor I certainly am as good an au- 
thority on how to run our educational 
institutions as a university professor 
who never worked at a trade until he 
mastered it is to tell unionists how to 
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conduct their business. The fact that 
I never in my school days got beyond 
the McGuffey Readers and Ray’s 
Third Part of Arithmetic really should 
qualify me to instruct university in- 
structors. 


ig is human nature to endeavor to 
get the most for the least. In that 
respect unionists are not a bit different 
from politicians, movie artists, place 
seekers, and even educators. I opine 
that even educators would organize 
and strike for higher salaries if they 
thought they could win. 

But from the viewpoint of a coun- 
try editor who has had metropolitan 
newspaper experience, and who learned 
the printing trade from sweeping out 
the office and sorting “pi” to a fore- 
manship and a union traveling card, I 
venture a suggestion that might, if ac- 
cepted, be of immense help at this time. 
Why not freeze wages and hours as of 
now for the duration? Prices of what 
we buy and sell are being frozen. Tires 
and sugar and other commodities are 
frozen as to price and subject to ration- 
ing. 

Is there anything illogical about 
freezing wages and rationing labor? I 
realize, of course, that the Constitution 
prohibits involuntary servitude, but 
that does not prevent Uncle Sam from 
compelling my three sons to serve in 
the Army or Navy. After all, accord- 
ing to former Chief Justice Hughes, 
“the Constitution is what the court says 
it is.’ If our avuncular relative cannot 
compel a man to work in a defense fac- 
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tory at frozen hours and wages he 
might be able to compel him to serve 
in the armed forces at frozen wages 
and no limit as to hours. 


Sb my uneducated mind there is a 
lot of “bushwa” going on in this 
discussion of labor conditions, and 
mighty little of common sense. Too 
much emphatically adjectived politics 
and not enough real patriotism. Plain- 
ly speaking, too blamed much kowtow- 
ing to this and that element in the body 
politic, and not enough stiffening in 
spines; too much theorizing by inex- 
perienced “brain trusters,” and not 
enough action by men of experience. 
In our all-out effort to win the war we 
should insist upon an all out of the 
leeches who have fastened themselves 
upon the Federal payroll. Uncle Sam 
may have everything I possess if he 
needs it to win this war, but I object 
to his using any part of it to pay 
rhythm dancers, congressional pen- 
sions, useless propaganda writers for 
the thousand and one Federal bureaus 
and commissions, and movie actors and 
actorines. Why, I’ll even go without 
sugar and substitute parched corn for 
coffee if necessary, but I want it to be 
necessary. 

Excuse me, but I must bale out the 
week’s accumulation of propaganda 
from Washington for the Boy Scouts, 
then hasten over to the store for a 
couple of hanks of yarn my wife needs 
to finish a sweater. 

Where’n thunder is that sugar- 
rationing card? 





“‘CoOPERATION’ is a mouth-filling word and its use gives a glow of 
satisfaction. But many of those who talk about it just ‘believe in it’ 
and do little about tt.” 
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—EpIToRIAL STATEMENT, 
Trafic World. 
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Wire and Wireless 
Communication 


HE House Interstate and Foreign 

Commerce Committee on April 14th 
opened up its hearings on the Sanders 
bill (HR 5497). This bill, introduced 
by Representative Jared Y. Sanders, 
Democrat of Louisiana, would cut the 
FCC into autonomous divisions (one for 
radio and one for communications car- 
riers) and reduce the importance of the 
office of chairman, who would not par- 
ticipate in the special work of either 
division. 

The hearings were called by the com- 
mittee chairman, Clarence F. Lea, Demo- 
cratic Representative from California. 
They were recessed after the session of 
April 17th and were scheduled to resume 
on May 5th. It was also expected that 
Chairman Lea would call on the FCC for 
witnesses representing the commission. 

Meanwhile, in another quarter of the 
House, Representative E. E. Cox, Demo- 
crat of Georgia, was still insisting on a 
resolution for a special 5-man House 
committee to investigate the FCC. There 
was a possibility that the Rules Commit- 
tee might decide to turn over the Cox in- 
quiry to the Interstate and Foreign Com- 
merce Committee so as to avoid duplica- 
tion of committee work. 

The opening witness on the Sanders 
bill was Herbert M. Bingham, a Wash- 
ington attorney. Bingham (represent- 
ing the Federal Communications Bar 
Association) outlined a program some- 
what similar to the provisions of the 
Sanders bill itself. He was followed by 
Judge E. O. Sykes, president of the Fed- 


eral Communications Bar Association, 
former chairman of the old Radio Com- 
mission, former member of the FCC, and 
a former chief justice of the Mississippi 
Supreme Court. 


UDGE Sykes agreed in large part with 
J the recommendations of Mr. Bing- 
ham, but had a different plan for the 
chairmanship. Instead of reducing the 
chairmanship to an unimportant figure- 
head, Judge Sykes recommended that the 
chairmanship should be rotated annually 
so that each of the FCC members would 
eventually serve as chairman of the full 
commission. This plan is now followed 
by the Interstate Commerce Commission 
and several state regulatory commissions. 

Judge Sykes believed that the present 
set-up of the FCC is very unsatisfactory. 
He said he thought it was a mistake when 
the commission in 1939 abolished its ex- 
amining division. He agreed with the bar 
association that an examining depart- 
ment should be reinstated. 

Furthermore, Judge Sykes expressed 
the opinion that Congress should itself 
decide important questions of policy 
which the commission has now taken 
upon itself to decide. As an example, he 
stated his own opinion that the FCC has 
no jurisdiction over newspaper owner- 
ship of radio broadcasting stations and 
even ventured the doubt as to whether 
FCC discrimination by authority of Con- 
gress against newspaper ownership of 
radio broadcasting stations would be con- 
stitutional. 
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Following Judge Sykes, President 
Neville Miller of the National Associa- 
tion of Broadcasters took the stand to 
make three major recommendations for 
amendment of the Communications Act: 
(1) The FCC should not be allowed to 
interfere with radio programs or busi- 
ness management; (2) the FCC should 
not be allowed to impose penalties which 
are not authorized by the Communica- 
tions Act (such as requiring the manage- 
ment of two radio stations to get rid of 
one before applying for an increase in 
power on the other); (3) the FCC 
should be required to render advisory or 
“declaratory” rulings which could in turn 
be made the basis for advisory or declara- 
tory opinions of the appellate courts, 
thereby saving the industry from unnec- 
essary and embarrassing uncertainty as 
to what the FCC’s attitude would be on 
major questions of regulatory policy. 

When the hearings resume May 5th, it 
is planned to have a number of top- 
flight officials of the radio industry ap- 
pear to give testimony. Following wit- 
nesses for the industry, the FCC wit- 
nesses will probably conclude the hear- 
ings. This would wind up the proceed- 
ings before the House Interstate and 
Foreign Commerce Committee some- 
where around June Ist, unless rebuttal 
testimony takes longer. 


* * * x 


HE War Production Board late last 

month approved three long-awaited 
orders affecting the telephone industry. 
The orders, prepared by the WPB Com- 
munications Branch, provided (1) a spe- 
cial “repair and maintenance” priority 
rating of A-3 for all communications in- 
dustries ; (2) an “operating construction” 
rating, also A-3; (3) a limitation (ra- 
tioning) order affecting the telephone in- 
dustry alone. 

The repair and maintenance order 
(P-129) improves the priority rating of 
the communications industries from 
A-10 to A-3. It also frees these indus- 
tries from restrictions and ambiguities in- 
herent in the old P-100 order, under 
which they had been thrown with numer- 
ous other essential civilian industries. 
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However, it probably will not do the in- 
dustries any good with respect to obtain- 
ing copper—the most necessary and 
scarcest item in the communications line. 
The order rigidly limits inventories. 

The operating construction preference 
rating order (P-130) extends the A-3 
rating to certain essential construction 
work not covered by the repair and main- 
tenance order. This would include the 
use of materials for normal construction 
occasioned by connections and disconnec- 
tions, relocations or installations, or rou- 
tine rearrangement of plant facilities. It 
would also include short cable extensions 
which do not involve the use of more than 
100 pounds of copper. 

Both of these communications priority 
rating orders, P-129 and P-130, are ef- 
fective until September 30, 1942. This 
may be a clue supporting the suggestion 
that utilities will be exempt, for awhile 
at least, from WPB’s program to elimi- 
nate all “P” orders and substitute pro- 
duction requirement program orders. 
This is not at all conclusive, however. 

The limitation order (L-50) affecting 
the telephone industry is drastic. In brief, 
it forbids telephone companies (unless 
expressly authorized by WPB) to make 
any major extensions of service other 
than those required “to meet the known 
or fairly anticipated demands” of per- 
sons engaged in direct defense activity, 
public health, welfare, or security. Tele- 
phone companies are also required under 
this order to employ party-line service in- 
stead of individual service wherever 
necessary, even to the extent of degrad- 
ing service to existing subscribers. 


* * * Ox 


HE Treasury tax proposals came in 

for some critical examination by 
representatives of the telephone indus- 
try, appearing before the House Ways 
and Means Committee. Early in April, 
Keith S. McHugh, vice president of the 
American Telephone and Telegraph 
Company, testified against the Treas- 
ury’s proposal to tax corporate pension 
plans which do not conform to standards 
outlined by the Treasury’s tax adviser, 
Randolph Paul. Mr. Paul had told the 
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committee that some corporations are 
using employee pension funds to avoid 
taxes and that Congress should remove 
the tax exemption from such trust funds 
unless the following three conditions 
were met: (1) that a minimum of 70 per 
cent of employees should be covered by 
any pension plan; (2) that individual 
pension benefits should not exceed $7,500 
a year; (3) that employees should re- 
ceive a vested right to employee contri- 
butions to any plan after he has attained 
the age of forty and has had fifteen years 
of participation. 

Mr. McHugh said that the Treasury’s 
proposal would require the Bell system 
to abandon its pension plan, now ap- 
plicable to 380,000 employees. He said 
“the Bell system pension plan has been 
in operation for more than twenty-nine 
years and was never intended to evade 
taxes, has never been operated to accom- 
plish that result, and should not be 
jeopardized by such measures as may be 
necessary to correct tax evasion.” 

Both Bell and independent telephone 
industry representatives strenuously at- 
tacked the proposed increase in cor- 
porate taxes. Mr. McHugh said that the 
Treasury Department’s program would 
reduce earnings on AT&T stock by more 
than $4 a share—bringing earnings on 
AT&T stock “to the lowest point in the 
entire history of the business, including 
the worst year of the depression.” 


He Bozell, president of the Gen- 
eral Telephone Corporation, made 
the principal statement for the inde- 
pendent telephone industry. He stressed 
the inelastic character of telephone com- 
pany earnings which “can never be in- 
creased much and is never allowed to be 
excessive.” He said that if the new taxes 
proposed by the Treasury had been ap- 
plicable to the independent Class A 
companies (those with annual revenues 
of $100,000 or more) in 1941, the aver- 
age rate of return of 4.8 per cent on plant 
investment would have been cut to 3.5. 

Under such circumstances, Mr. Bozell 
stated, independent telephone com- 
panies could not raise new money to 
take care of plant expansions which they 
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are daily being called upon to make for 
war purposes. 

Furthermore, the witness contended 
that the Treasury proposal reverses the 
administration’s policy toward reducing 
corporate indebtedness by discriminating 
against dividends on stock. He stated: 

It is not impossible for bankers to show a 

company that a good part of proposed 
financing can be paid off out of the saving in 
Federal taxes, if bonds or notes are used in- 
stead of common or preferred stock. If 
normal tax and surtax rates aggregate 55 
per cent, as the Treasury has proposed, a 
company must earn over $11 per share of 
preferred stock in order to meet a dividend 
rate of $5 per share. On the other hand, to 
meet a $5 interest coupon on debentures, the 
company need earn only a like amount. The 
higher the Federal tax rates, the greater the 
encouragement to and even necessity for cor- 
porations to increase their debt, not their 
stock issues. 


Mr. Bozell suggested that there might 
be established some sort of a ceiling on 
the total amount of Federal taxes which 
might be levied against the income of 
utility companies—leaving the utilities a 
minimum return on actual plant invest- 
ment. 

He also suggested that dividends 
on preferred stock should be deducted 
from corporate gross income (in com- 
puting corporate taxes) so as to place 
preferred stock on a footing equal with 
notes and bonds. 

Finally, Bozell suggested that a cor- 
poration should have a credit against net 
income for all dividends distributed. 
This, he said, would remove a tax ex- 
emption against stockholders while still 
favoring the use of bonds and notes. 


H. Agee, vice president and general 

* manager of the Lincoln Telephone & 

Telegraph Company (independent), 

also spoke against the Treasury’s pro- 

posals to increase corporate taxes. Mr. 

Agee stated with respect to his own tele- 
phone organization : 

If Congress accepted Mr. Morgenthau’s 
proposal and assessed combined normal and 
surtaxes of 55 per cent against our company, 
we would not be able to meet our preferred 
stock dividends in full and would have noth- 


ing to pay in the way of common stock divi- 
dends. The ability of the company to finance 
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necessary war projects such as we are now 
being called upon to do, would be seriously 
hampered. To a company such as ours the 
suggestion is alarming. We see in it the 
possible demonstration of the old saying that 
the power to tax is the power to destroy. 

As stated in the beginning, we realize that 
the government must have money to suc- 
cessfully pursue the war. We want to do our 
full share but we believe that the revenue 
can be obtained through more reasonable 
channels than the oppressive taxation of pub- 
lic service corporations, particularly the 
telephone industry, which has no practical 
way to protect itself by increasing the price 
of its product. 

Industrial corporations or retail establish- 
ments might pass the tax along to the con- 
sumer. The telephone industry is unable to 
do this. We therefore plead for a different 
type of taxation which will permit such an 
industry as the telephone industry to live 
and continue to provide what we believe is 
an essential service in winning the war. 


Mr. Agee also objected to the present 
Treasury practice of levying an indi- 
vidual tax on each toll call instead of 
making a blanket percentage tax on the 
total amount of each subscriber’s month- 
ly toll business (as is the case with the 
excise tax on monthly bills). Mr. Agee 
observed that such a change would elimi- 
nate a lot of unnecessary statistical com- 
putation without making any appreciable 
difference in the revenues raised by the 
government. Mr. Agee stated on this 
point : 

_ Fully mindful of the necessity of provid- 
ing increased revenue, we nevertheless be- 
lieve that a simplified tax should be adopted. 
The present excise tax on toll messages, so 
far as the experience of our company is con- 
cerned, amounts to about 124 per cent of the 
total charges. The proposed excise taxes 
would amount to about 18 per cent of the 
toll charges. We think a simple tax of 10 to 
15 per cent assessed against the total toll bill 
of each subscriber each month, would pro- 
duce a substantial amount and the method 
of determining and collecting the tax would 
be far more sensible in our opinion than the 
one proposed by Mr. Morgenthau. 


* * * * 


PEAKING at the annual meeting of 
the stockholders of the American 
Telephone and Telegraph Company, 
Walter S. Gifford, president of that or- 
ganization, stated in New York on April 
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15th that if the proposed new corporate 
taxes were enacted, it might result in de- 
mands for increased telephone rates. Mr. 
Gifford said: 


We are making all possible operating 
economies and, if and where it becomes 
necessary, we shall ask regulatory bodies to 
permit us to increase revenues by increases in 
telephone rates so far as is not inconsistent 
with winning the war or with the public 
interest. 


Referring to the company’s statement 
to stockholders delivered earlier in the 
day, Gifford said: 


As you have seen from the statement en- 
closed with your dividend check, the earn- 
ings of the system with the present tax rate 
are more than covering the dividend. 

This in spite of the fact that these taxes 
are nearly $5 per share greater than in 1940. 
You will also have noticed that the tax pro- 
posals of the Secretary of the Treasury 
would reduce earnings by an additional $4 
per share per year, so that if those proposals 
were enacted into law the usual dividend 
would not be earned in full. 

In fact, the earnings on investment would 
be reduced to the lowest point on record, in- 
cluding the worst year of the recent depres- 
sion. During the depression the company 
continued to pay dividends at the usual rate, 
although, because of depressed business con- 
ditions, they were not fully earned and were 
paid in part out of surplus. 

There are too many uncertainties ahead 
today to say in advance what it might be wise 
to do if, due to war-time practices and not 
to a depression, earnings again should not 
fully cover the dividend requirements. 

Conditions are obviously not the same as 
in a depression. Then we had a telephone 
plant which could handle more business than 
we had and it was clear that we would 
again earn the dividend as soon as we had 
more business. 

Now we have all the business we can 
handle, with no spare nor idle plant, in spite 
of having added nearly one billion dollars of 
telephone plant since 1935 and yet, because 
of increased taxes needed for the winning 
of the war, we might not fully earn the $9 
dividend. 


Mr. Gifford pointed out that because 
of the war needs for copper and other 
essential materials construction of new 
facilities to take care of civilian demands 
for telephone service was being restrict- 
ed increasingly by government priority 
regulations. 
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Proposed Taxes May Cut 
Dividends in Half 


AXES are continuing to encroach 

more and more on income available 
for common stockholders. During the 
first World War taxes increased from 
about 63 per cent to 8 per cent of gross 
revenues; in the present war they are 
jumping from the 1939 ratio of 16.4 per 
cent to an estimated 25.3 per cent for 
1942, based on the Morgenthau pro- 
posals. 

And there is nothing that either man- 
agement or stockholders can do about 
taxes except accept them. When rates 
are cut there is frequently an offsetting 
gain in revenues and net. When wages 
are raised or costs are increased, good 
management can sometimes offset these 
losses by increased efficiency. But about 
the only protection against income taxes 
is to set up special deductions or losses 
in the income account. Many companies 
have been doing this in recent years by 
charging off premiums on bond issues 
redeemed. 

But now refunding operations largely 
have come to a halt and there will be 
fewer of these paper losses available to 


Federal taxes: 
Income taxes 
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effect tax reductions. Some companies, 
particularly holding companies, may re- 
sort to property sales at figures below 
book values in order to obtain income 
reductions in the Treasury reports; 
where the combined income and excess 
profits tax is over 89 per cent of remain- 
ing net income it might be well worth 
while to realize such losses wherever 
possible, particularly if this will satisfy 
the SEC by expediting the holding com- 
pany integration or capital simplification 
programs. 

Following is an analysis of total taxes 
for the electric power and light industry 
(as compiled by the Edison Electric In- 
stitute) together with our own estimate 
of the possible increases for 1942 under 
the program proposed by the Treasury 
Department. (For comment on the tax 
situation as affecting telephone com- 
panies, see page 629.) 


F gnviny that the utilities earn 
about the same amount in 1942 as 
in 1941 it is estimated that increased 
taxes might absorb about 40 per cent of 
the net income available for common 
stockholders, which last year amounted 
to about $416,000,000. However, the ef- 


1942 Est. 1941 1940 
fod $320 180 $129 
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ue 54 49 44 
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re) $679 $511 $404 
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fect on dividends may be greater, for it 
is customary to set aside a substantial 
amount of net income for surplus or 
other requirements, The exact amount 
of common dividends paid last year is 
not yet available, but it was probably 
less than $300,000,000. An increase in 
taxes amounting to $168,000,000 would, 
if taken entirely out of dividends, re- 
duce the amount by about 56 per cent. 

Public Service of New Jersey, one of 
the first utilities to report for the first 
quarter of 1942, earned only 43 cents 
a share compared with 83 cents in the 
first quarter last year. This was despite 
a 15 per cent increase in electric output, 
9 per cent more gas, and 20 per cent 
more traction passengers. Moreover, the 
first-quarter earnings allowed for only 
a45 per cent normal tax and 60 per cent 
excess profits tax, whereas Mr. Morgen- 
thau has proposed 55 and 75 per cent. 

There has been some recent indication 
that congressional sentiment may favor 
a 40 or 45 per cent normal-plus-surtax 
rate, with a jump in the excess profits tax 
to 85 or 90 per cent. There is also some 
talk of returning to the old formula, said 
to have been favored originally by Mr. 
Morgenthau, for a 100 per cent tax on 
all earnings over 6 per cent on the capital 
base. The latter plan would reduce util- 
ity dividend payments only about 14 per 
cent on the average, and the former 
about 39 per cent, we estimate, so that 
either would be preferable to the March 
3rd proposals. 


Utility Construction in 1941-42 


CCORDING to data compiled by the 
Edison Electric Institute, generat- 
ing capacity was scheduled to increase 3,- 
520,000 kilowatts last year but only 2,- 
539,395 were actually installed. Private 
utility plants completed about 79 per cent 
of their construction program, while 
governmental projects finished only 63 
per cent and municipals 54 per cent. 
Summarized by type of construction, the 
program for steam power was 79 per 
cent completed, while the plans for hydro 
were only 55 per cent finished. 
Total generating capacity at the end 
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of the year was slightly over 44,000,000 
kilowatts of which 70 per cent was steam, 
28 per cent hydro, and 2 per cent internal 
combustion. Of the total capacity, 82 per 
cent was in private electric utility plants, 
4 per cent in other private plants, and 7 
per cent each in municipal plants and 
governmental power districts. 

The scheduled additions to capacity for 
1942 are slightly in excess of the original 
expansion plans for 1941—3,733,400 
kilowatts, of which private plants ac- 
count for 61 per cent, public power proj- 
ects 32, and municipalities 7 per cent. 

Much of the difficulty in completing 
the 1941 program was doubtless due to 
the competition of the shipbuilding pro- 
gram for turbines, etc., and this will con- 
tinue in 1942. Difficulties in obtaining 
materials, due to transport problems and 
priorities, may also cut heavily into this 
year’s plans, except where the new ca- 
pacity is considered highly essential for 
war activities. In fact, major construc- 
tion for any other purposes is no longer 
in prospect for the duration. 


F last year’s total expenditures, 44 

per cent was spent for generating 
plants and 56 per cent for substations, 
transmission, distribution, and miscel- 
laneous expenses. This year it is esti- 
mated that generating plants will absorb 
about one-half the total cost. The 
original budget for 1941 indicated only 
34 per cent for generating costs, so that 
either the cost of transmission and dis- 
tribution is somewhat smaller than an- 
ticipated, or this part of the program has 
lagged behind the plant program. It 
seems probable that the answer lies in 
the heavy concentration of additional ca- 
pacity in munitions plants, where the 
hook-up is relatively inexpensive, as 
compared with the distribution facilities 
for residential customers. 

Assuming that the 1942 program as 
now planned can be completed, total 
capacity will be about 47,743,000 kilo- 
watts or about 1,000,000 kilowatts be- 
hind the program envisaged by the FPC 
last summer (ForTNIGHTLY, August 28, 
1941, page 292). The ambitious expan- 
sion plan outlined by Chairman Olds at 
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that time was based on a monthly rate 
of defense expenditures of $3,000,000,- 
000 by January, 1943. Expenditures 
currently already exceed that rate. Mr. 
Olds stated at that time that “translated 
into power, this means a defense load of 
approximately 20,000,000 kilowatts, of 
which 11,000,000 kilowatts is assumed 
to represent displacement of normal 
loads.” 


r. Olds’ forecast was apparently 
based on the idea that the war pro- 
gram would be partially superimposed on 
normal business activity. But this has 
proved impossible because of the in- 
creased war tempo since Pearl Harbor. 
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Instead of a Federal Reserve index of 
about 250 (which it was formerly 
thought would about match a $3,000, 
000,000 monthly war cost), the index has 
advanced only to about 175, or about 
20 per cent over last year. Power output 
is running about 14 per cent over last 
year. Power rationing has not thus far 
been required to any extensive degree. 
There seems little doubt that the electric 
power and light industry, by using its 
capacity at a greater average hourly load 
due to overtime factory operations, can 
satisfactorily handle war-time peak op- 
erations, with merely temporary or local 
curtailment of nonessential require- 
ments. However, the real test will come 
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in the second half of 1942 as more war 
industry plants swing into full opera- 
tion. 

Turning to the question of construc- 
tion costs (discussed in this department 
in the FoRTNIGHTLY of October 9, 1941, 
page 482), an analysis of the institute’s 
figures for 1941-42 would indicate the 
following average costs per kilowatt of 
capacity, which for a variety of reasons 
must be considered very approximate: 


1941 1942 
Actual Budget 
Cost of generating plants: 
Steam and internal 

combustion ......... $115 $103 
13550 aaa ae eae 277 240 
PGIARE So 6 sree 05s 150 144 
Otlie® (COgie o 5 ccc ness’ 192 144 
Total cost per kilowatt $342 $288 


It is rather peculiar that 1942 costs 
work out lower than those for 1941, but 
this may be due to pending completion 
of large plants, a portion of the cost of 
which was included in the 1941 figures. 
The FPC program of last year apparent- 
ly figured future generating costs at only 
about $86 for steam and $219 for hydro, 
these being the mean figures worked out 
from the various estimates of total dol- 
lar costs. 


* 


Strict Enforcement of § 11 
Indicated 


HILE other industrial companies 

have been granted some measure 
of relief from prosecution under the 
antitrust laws, in order to permit execu- 
tives to give their whole time to war 
work, similar consideration, with respect 
to regulatory discipline, is not in pros- 
pect for the utility industry. This, not- 
withstanding its essential role in the de- 
fense program. The SEC, in a series of 
recent statements and orders, has again 
“cracked down” on the holding’ com- 
panies. 

In its annual report the commission 
held that “there can be no slackening in 
the effort to put the industry in a finan- 
cial position to meet whatever demands 
may be placed upon it.” The utilities 
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were accused of having wasted previous 
opportunities to act voluntarily. As of 
June 30, 1941, the SEC pointed out that 
integration or corporate simplification 
proceedings (or both) were pending with 
respect to fourteen holding company sys- 
stems, these systems representing about 
two-thirds of all holding companies, in 
amount of assets. 

Recently the SEC ordered Common- 
wealth & Southern to recapitalize on a 
common stock basis within a year, de- 
spite the fact that the company’s volun- 
tary plans for recapitalization have been 
on file with the commission for some 
time. President Justin R. Whiting has 
intimated that, unless the SEC is willing 
to codperate with the company toward 
working out a satisfactory plan, litiga- 
tion may result. He indicated that in his 
opinion the geographical phase of the 
problem—i. e., which companies the sys- 
tem would be allowed to retain—should 
be settled first, as a basis for determin- 
ing the new capitalization. 

The commission has also ordered 
North American Company to eliminate 
within a year almost all of its eighty sub- 
sidiaries, retaining only the Union Elec- 
tric Company of Missouri; and even that 
company would be forced to divest itself 
of several subsidiaries, principally trac- 
tion companies. The commission did in- 
dicate, however, that North American 
Company might, if it desired, indicate 
its preference for retaining some other 
part of the system. Only recently a pro- 
posal to dispose of Union Electric 
through a nation-wide offering of the 
common stock by a banking group headed 
by Dillon, Read & Co. was abandoned at 
the last moment due to the difficulty of 
obtaining a market price acceptable to 
the directors. 

It has been anticipated for some time 
that Engineers Public Service Company 
might raise the issue of the constitu- 
tionality of § 11, on receipt of definite 
integration orders requiring disposition 
of its properties. But commission pro- 
cedure has taken somewhat longer than 
anticipated. Briefs have been filed and 
the case was argued before the full mem- 
bership of the SEC on April 8th. An 
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SEC decision is expected in the near fu- 
ture, following which the company may 
indicate its general policy. 


¥ 


Electric Bond and Share 
Company 


HE 1941 report of Electric Bond 
and Share, recently issued, showed 
gross income from securities slightly 
larger than in 1940 and sufficient (after 
taxes and expenses) to cover preferred 
dividend requirements about 1.15 times. 
In its analysis of income the report 
pointed out that common stock dividends 
on National Power & Light had been 
omitted in the past two quarters, that the 
dividends received from Ebasco Serv- 
ices (a wholly owned service subsidiary) 
had been paid substantially out of sur- 
plus, and that a considerable decrease in 
taxes had been obtained through sale 
of securities of nonsystem companies. 
On the other hand, the company up to 
March 20, 1942, had reduced annual pre- 
ferred dividend requirements by $540,- 
500 as the result of purchases of pre- 
ferred stock for retirement (of which 
amount $112,600 was effected during 
1941). A continuation of these pur- 
chases, the report pointed out, should re- 
sult in further material reduction in pre- 
ferred stock dividend requirements. 
Having substantially completed the 
expenditure of the original $5,000,000 
stock purchase program authorized by 
the SEC last September, the company 
sought permission to use an additional 
$5,000,000 and of this amount the SEC 
authorized the use of $2,000,000, reserv- 
ing jurisdiction as to the remaining 
amount “pending formulation by the 
company of an exchange plan or other 
plan or plans for distribution of assets 
to the preferred stockholders.” Of the 
additional $2,000,000, $1,570,917  re- 
mained unexpended as of March 20th. 
The general decline in utility securities, 
due to the new tax proposals and other 
factors, has doubtless afforded the com- 
pany a favorable opportunity for repur- 
chase of additional shares with this fund. 
Under the title, “The Job to Be Done,” 
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the report pointed out that the system 
program included the construction of 
about 1,000,000 kilowatts of additional 
generating capacity in the next three 
years, further coordination of existing 
facilities, improvement in load factor, 
and participation in important power 
pools as its part in supplying power for 
war needs. 


¥ 


Preferred Stockholders to Seek 
Management of Holding 
Companies? 


ORMATION of a protective committee 
for preferred stockholders of Puget 
Sound Power & Light Company, to op- 
pose the management policies of Engi- 
neers Public Service Company (holder 
of 99 per cent of the common stock), 
marks an interesting and important new 
trend in utility affairs. The SEC has 
ordered Engineers Public Service to di- 
vest itself of its investment in the Puget 
Sound Company prior to July 23, 1942. 
The management of Puget Sound 
Power & Light Company has indicated 
that it will sell its properties if it can ob- 
tain a “fair price.” Preferred stockhold- 
ers apparently wish to expedite the sale 
and to realize on their stock, and to this 
end, take over the management. The 
committee has advised the SEC that it 
intends to seek proxies authorizing it to 
intervene in impending proceedings be- 
fore the commission in connection with 
the proposed sale of the Puget Sound 
properties to Bonneville. 

The committee is composed of Charles 
C. Seifert of T. L. MacDonald & Co., 
chairman; Jacques Coe of Baar, Cohen 
& Co. ; and Edward P. Holder, president 
of the Vulcan Iron Works. P. E. Jack- 
son is counsel for the committee. 

Should this move prove successful it 
is conjectured in Wall Street that it 
might form a precedent whereby holders 
of preferred stocks of other holding 
companies might start proxy contests, 
with SEC approval, to overthrow the 
present managements, where these rep- 
resent the common stockholders—as 
they probably do in the majority of cases. 
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FINANCIAL NEWS AND COMMENT 


INTERIM EARNINGS PER SHARE 


D—Deficit or decrease. 
(a) Nine months’ period. 
(b) Two months’ period. 


End of 12-month Period 
Electric and Gas Companies Periods Last Prev. Incr. 
American Gas & Elec. Consol. ........ Feb. $2.66 $3.02 D12 
Amer. Power & Lt. (pfd.) Consol. ... Nov. 5.44 6.71 D19 
American Water Works Consol. ...... Dec. 1.11 1.21 D9 
Parent Co, ... Dec. 47 41 15 
Poston CO MINON. ss cceclas cece ec esmccnes Dec. 245, 23) 2 
Cities Service P. & L. (pfd.) Consol. Dec. 23.73 33.19 D29 
Cities Service P. & L. Parent Co. .... Dec. 16.56 27.70 D40 
Commonwealth Edison Consol. ....... Dec. 2.10 2.32 D10 
Com. & Southern (pfd.) Consol. ...... Feb. 7.98 832 D4 
Consolidated Edison, N. Y. Consol. .. Dec. 2.00 2.23 D10 
Parent Co. Dec. 1.98 208 D5 
Cons. Gas of Baltimore Consol. ....... Dec. 4.64 441 5 
Detroit Edison Consol. ....cccccccesevs Feb. 1.91 1.74 10 
Elec. Bond and Share (pfd.) Parent Co. Dec 6.92 6.86 1 
Elec. Power & Lt. (Ist pfd.) Consol. Nov 9.41 8.42 12 
Parent Co. Sept. 1.94 1.77 10 
Engineers Public Service Consol. ...... Feb, 1.24 1.48 D16 
Federal Light & Traction Consol. ...... Dec. 1.25 1.55 D19 
Indianapolis P, & L. Consol. ........+. Dec. 2.47 3.14 D21 
Long Island Lighting (pfd.) Consol. .. Dec 3.10 296 4 
Parent Co. Dec. 3.92 Fae . as 
Middle West Corp. Consol. ........... Sept.(a) .85 88 D3 
Patenh C6. ccc wands Sept.(a) .36 35 3 
National Power & Light Consol. ...... Nov. 1.06 1.39 D24 
Parent Co. .. Nov. ao 65 D49 
Nor, States Pwr. (Del.) Consol. (Ci. A) Dec. 2.54 2.69 D6 
Ogden COEpy coccekcenwn ccecsnessuns eat Dec. .08 10 D20 
Pacific Gas & Electric Consol. ......... Dec. 2.31 2.68 D14 
Public Service Of Ind. .scccccscccces Dec. 2.18 181 20 
Public Serv. Corp. of N. J. Consol. ... Mar. 164 247 D34 
Southern California Edison ........... Dec 2.35 2.24 5 
Stand. Gas & Elec. (pr.pfd.) Consol. Dec. 6.22 876 D29 
Parent Co. Dec. 229 2.02 14 
United Gas Improvement Consol, .... Dec. 77 1.03 D25 
Parent Co... Dec. de .97 D26 
United Lt. & Power (pfd.) Consol. .. Dec. 6.89 878 D21 
Parent Co. Dec. 1.55 3.94 D61 
Gas Companies 
American Lt. & Traction Consol. ...... Dec. 1.81 1.84 D2 
Brooklyn Union Gas ............seee Dec. 2.08 242 Dl14 
Columbia Gas & Electric Consol. .... Dec. 33 ae Dat 
El Paso Natural Gas Consol. ......... Jan. 3.48 3.72 D7 
Lone Star Gas Comsel. 2. <<00csccssves Dec. 1.06 117 D9 
Oklahoma Natural Gas .............. Feb. 3.91 3.34 18 
Pacific Lighting Consol. .........+.++- Dec. 3.35 3.13 7 
Peoples Gas Light & Coke Consol. ..... Dec. 6.53 463 42 
Southern Natural Gas Consol. ...... Dec. 2.34 3.17 D26 
United Gas Corp. (Ist pfd.) Consol. .. Dec. 14.34 1227 16 
Parent Co. Sept. 830 9.21 D10 
Telephone and Telegraph Companies 
American Tel. & Tel. Consol. ......... Feb. 10.36 11.22 D8 
Parent Co. «<6 Mar. 9.98 10.18 D4 
General Telephone Consol. ........+- Dec. 2.86 2.65 8 
Western Cition: TEE. oi sisc0scccecssees Feb.(b)  .62 43 44 
Systems outside United States 
Amer. & For. Pwr. (1st pfd.) Consol. Sept. 6.59 5.53 19 
Parent Co. Sept. 4.14 3.10 33 


3-month Period 


Last Prev. 
$77 $94 
102 1.50 
241 2.48 
‘50 «57 
146 226 
209 84 
51 ‘41 
40  ~=«39 
08.15 
4383 
07.12 
194 1.23 
450 2.55 
1.00 95 
266 2.74 
252 2.54 
183 181 
105 3-61 


Incr. 


D18 
D32 


D3 
D12 


D35 
150 
24 


D47 


D48 
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pm utility industries, by and large, 
occupy a twilight zone. It is a zone 
between industries which have been en- 
tirely converted to war work or have be- 
come largely absorbed in it, and those 
industries which find their production 
shrinking as the emergency bites deeper 
into their available supply of raw mate- 
rials for civilian use. 

Public utility companies are not, with 
certain notable exceptions, directly en- 
gaged in war production—in the sense 
that a munitions maker oramanufacturer 
of airplanes is engaged in war produc- 
tion. The public utility occupies a sec- 
ondary role in supplying these first-line 
war-producing industries. That second- 
ary role is certainly just as essential to 
the war effort as the munitions maker or 
the airplane manufacturer. Obviously, 
without power, gas, water, transporta- 
tion, and communications, the primary 
activity of the airplane factories, muni- 
tions makers, and aluminum manufac- 
turers would instantly come to a halt. 

However, the fact that public utility 
companies must also continue to serve 
other industries which are not directly 
engaged in war work, together with the 
entire civilian population on the domestic 
front, serves to dilute the clear-cut claim 
which public utilities might otherwise 
have to special consideration. This is 
especially true as to priorities for mate- 
rials and man power for their own use— 
to say nothing of the increasing impor- 
tance of rate adjustment problems. 


U’ to now, the Federal government 
has left it to the public utilities, 
more or less, to serve the nation’s war 
machine first and take care of as much 
of the balance of the demand as can be 
handled. Up to now, most of that balance 
has been taken care of. But, in the months 
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What Others Think 


Utilities Feeling the War Strain 


immediately ahead, we are going to see 
the government take a more active part 
in segregating the “war work” of the 
utilities from their less essential busi- 
ness. This has been noted already in the 
various WPB service curtailment orders 
which give priority to war industries at 
the expense of other demands for utility 
service. (See telephone item, page 629.) 

Curtailment of utility service for non- 
essential use is not going to be enough if 
the indisputable war demand continues 
to rise at the pace already set during the 
year 1942. And that means the govern- 
ment will have to take an active part in 
assuring materials to the public utility 
industries for the expansion of services 
to meet the purely war demand. Of 
course, that is what the government has 
been trying to do all along with its pri- 
ority system. But it is now generally ad- 
mitted that the old priority system (in- 
volved in the “P” orders) has largely 
broken down. 

In the case of copper, for example, no 
priority rating inferior to A-1l-j was 
being honored by the suppliers around 
April 1st. Other materials, less critical, 
could still be obtained with the humbler 
ratings. That would do a utility no good 
if it needed just a little copper to expand 
facilities for a given project. 

The need for the government to take 
a more realistic view of shortages in util- 
ity production capacity has been ob- 
served in several quarters. The Shippers 
Advisory Board estimated that loadings 
for the second quarter of 1942 would be 
14.6 per cent greater than the corre- 
sponding quarter of 1941 — meaning a 
weekly average of 925,000 carloads. The 
railroads will probably be able to handle 
that volume of freight traffic with pres- 
ent equipment, but it will be just about 
capacity. Trafic World, commenting 
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editorially on this situation in its April 
11th issue, stated: 


... These admitted tendencies, taken with 
the action this week of the War Produc- 
tion Board in taking charge of production 
of rail equipment, are, it seems to us, full 
warrant for perturbation as to what is go- 
ing to happen. 

Manifestly, it is the business of govern- 
ment officials in authority to worry about 
this and to take measures accordingly, but, 
also manifestly, such authorities do little 
worrying, or, if they do, do not know what 
they ought to worry about. The WPB order 
referred to is based, apparently, on no 
thought or survey of conditions except that 
more steel is needed for “war production.” 
If manufacture of cars and locomotives is 
not “war production” then we don’t know 
what it is just now, for what good will it 
do to make bombs and tanks and airplanes 
if they cannot be transported? Ships are, 
to be sure, an imminent need in the program, 
but how get the cargoes to the ships? Those 
interested in sound transportation, not only 
for war purposes, but for business general- 
ly, cannot afford to leave the matter to 
these inept officials, partly because, if it is 
so left, the transportation job will not be 
done, and partly because, if it is not done, 
the government incompetents will think of 
only one answer—take over the railroads 
and the other forms of transportation, 
though the fancied necessity will have been 
caused solely by their own folly and the 
job will then be still worse done. 

We think it the patriotic as well as the 
business duty of all depending on and in- 
terested in sound transportation, especially 
in this time of war, to give their attention 
to this situation—and not only their atten- 
tion but their remedial efforts. 


ye - big fear, of course, has been 
that cars would move to seaboards 
with equipment faster than ships could 
take it away. After port facilities had 
become congested, cars would be used 
for storage and would thus be tied up 
for unnecessary periods, as happened 
during the last war. On the other hand, 
even assuming that the railroad trans- 
portation facilities are ahead of the ship- 
ping facilities for the movement of war 
goods, and assuming also that storage of 
some sort can be obtained at the port 
terminals, there is certainly plenty of use 
for “surplus” land transportation facili- 
ties in meeting secondary war demands 
(such as the transportation of industrial 
fuel in the form of coal, oil, etc., to des- 
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tinations within the United States). 

The Business Advisor bulletin, pub- 
lished by Standard & Poor’s Corpora- 
tion, on April 10th stated in part: 


It is a fact that rail freight shipments of 
war material have exceeded water cargo 
facilities, but the cars have been unloaded 
promptly and are still in circulation. Some 
of the largest eastern terminals still have 
space for additional storage, and “ground 
storage” is being resorted to at many points. 

The situation, however, may be different 
later on in the year. The government con- 
tinues to recommend that coal be “hoarded” 
—that both industrial and domestic con- 
sumers take immediate delivery on all the 
coal they can store. The fuel otl situation, 
coupled with coastwise shipping difiiculties, 
may become such that coal roads will have 
ee in transporting enough to fill the 
demand. 


And there is the generally unnoticed 
service of the water utilities. Most of us 
take our waterworks facilities so much 
for granted that we rarely think of them 
except when some isolated or regional 
“drought” or other emergency situation 
develops. New York city right now is 
undergoing a pinch for adequate water 
supply by reason of a subnormal rainfall 
in its reservoir basin area, extending 
back for two years. 


uT elsewhere the abrupt change 
which has come over the economic 
pattern of the United States has placed 
a strain on waterworks facilities which 
is in no way connected with the drought. 
Evidence that recognition of the im- 
portance of waterworks is lagging be- 
hind the actual dangers in this respect is 
to be found in the following editorial 
from Engineering News-Record: 


Shocking as it may seem, at least one 
high-ranking state civilian defense official 
recently admitted that he never thought 
water supply was important until it was 
brought to his attention by the fall of Hong- 
kong and Singapore. If our leaders in air- 
raid precaution measures have harbored 
such misconceptions, what must be the at- 
titude of the average citizen in regard to 
water service? Quite logically it may be 
concluded that the general public is blithely 
unaware of water “until the well runs dry.” 

But if the well runs dry during the emer- 
gencies for which we are now preparing, 
there is going to be hell to pay—and every 
waterworks man knows it. Yet, in all of 
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these months of strenuous preparation to 
strengthen water supply systems to meet 
the extra demands created by industrial ex- 
pansion and emergency conditions, the facts 
would indicate that few outside of the 
waterworks field itself have attached much 
importance to this vital utility. 

For example, it was only recently that 
one state found it desirable to urge the ap- 
pointment of a waterworks department 
representative at the air-raid control cen- 
ters in each municipality. A further indica- 
tion that the complexity and importance of 
water-system operation is underestimated 
is revealed by the requests of air-raid 
wardens to be supplied with hydrant keys 
and distribution maps showing valve lo- 
cations. The folly of having anyone but a 
qualified waterworks man undertake such 
operations is too apparent for comment. 

All of which leads to the suggestion that 
some strong public relations efforts are 
badly needed—not to “sell” waterworks 


service, but to prevent disaster. 

s to the gas and electric situation, the 
A adequacy of the supply, strictly for 
war purposes, has become a problem of 
grave concern. Fortunately, in the case 
of gas and electric utilities, as well as in 
the case of telephone communications, 
the Federal administration seems to have 
been more alert in grasping the situation. 
The WPB Power Branch under J. A. 
Krug and the more recently organized 
WPB Communications Branch under 
Leighton H. Peebles apparently have 
the confidence of the utilities industries 
which these branches control from a war 
emergency standpoint. 

George S. Bean, Washington repre- 
sentative of the American Gas Associa- 
tion, in a recent guest editorial in the 
April issue of Gas magazine, states in 
part: 

The gas industry, through its national 
association, offered its entire facilities, in- 
cluding personnel, to the government. To- 
day some of the best gas men in the coun- 
try are now identified with various gov- 


—— departments, all doing an excellent 
job... 

Everything in Washington having to do 
with the gas industry’s relation with the 
war effort has some connection with priori- 
ties. After authority has been granted a 
producing —or to drill a well, a prefer- 
ence rating must be applied for the neces- 
sary machinery and equipment for drilling 
the well. Then another priority must be 
applied to get the pipe to bring the gas 
into the main line. There are a few other 
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priorities to be obtained before the gas 
finally reaches the consumer’s burner. 

The War Production Board under the 
direction of Donald M. Nelson is as eff- 
cient an organization as industry could wish 
to do business with. Heads of the divisions 
are all fine men and have shown a splendid 
spirit of codperation. Our industry is in- 
debted to these men for the expeditious way 
in which they handle the tasks at hand, 

NI: to be overlooked in this picture 
is the job which the Federal goy- 
ernment’s own power plants are doing to 
supplement the private power industry’s 
straining efforts to meet war demands, 
In the April 11th issue of Business Week 
there is a notable account of the TVA’s 
contribution to the war effort. 

According to Business Week, TVA 
soon hopes to be the second largest pro- 
ducer of electricity in the Western 
Hemisphere. (Niagara Hudson is first.) 
TVA now employs nearly 40,000 work- 
ers in seven states, most of whom are 
engaged in “the largest construction job 
in history.” TVA forces already have 
17 major power plants in operation and 
are building 12 more dams almost simul- 
taneously. The combined magnitude of 
these construction jobs equals 8 Boulder 
dams. When they are completed TVA 
will have a total capacity of 2,824,500 
kilowatts—enough for New York and 
Chicago together. 

The principal war boost to the TVA 
operations was the so-called Alcoa agree- 
ment with the Aluminum Company of 
America, concerning which Business 
Week states: 


On August 15, 1941, TVA and the Alu- 
minum Company of America signed a con- 
tract at Washington by which TVA is to op- 
erate the 5-dam hydroelectric system of the 
Aluminum Company on the Little Tennessee 
river. TVA will not assume ownership of 
the company’s hydro plants, but will direct 
and control their operations, and will in- 
tegrate them with the TVA extensive sys- 
tem of dams in such a way as to get maxi- 
mum usefulness. Such management of a 
ie utility system by a public agency, 

ased upon contract between the parties 
reached by negotiation, was hailed as a 
pioneering step in a new kind of relation- 
ship between public and private enterprises. 

The Aluminum Company years ago built 
Cheoah, Calderwood, and Santeetlah power 
dams in the mountains of Tennessee and 
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North Carolina. Nantahala and Glenville 
are two new projects. 

_ The contract further provided for acqui- 
sition by TVA of the Aluminum Company’s 
Fontana dam site. There, TVA already has 
under construction the highest dam ever 
built east of the Mississippi river. Pearl 
Harbor gave support to TVA’s proposal 
for more war power, including Fontana 
dam, much-debated Douglas dam on the 
French Broad river, two hydro projects on 
the Holston and Watauga rivers, a fourth 
unit at Watts Bar steam plant, and additions 
to steam- and hydro-generating capacity at 
existing projects. Work on the additional 
projects is being speeded. 


HE range of TVA war efforts in- 

cludes munitions. The President 
recommended in his budget that TVA 
build a large chemical plant on the Gulf 
of Mexico. Behind that recommendation 
are more than eight years of experience 
by TVA in working with phosphorous, 
a master chemical for both war and 
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peace. TVA also has been quietly en- 
gaged in intensive research for produc- 
ing aluminum from baser bauxite and 
clays common throughout the country. 

The activity of TVA and other pub- 
licly owned power plants helps greatly in 
handling much of the enormous load 
occasioned by the skyrocketing demand 
of aluminum and other metallurgical 
industries. 

Because these factories can, and 
as a matter of defense ought to, be 
located in the interior away from con- 
gested coastal areas, the government 
plants have thus found a market for 
their power which might not have been 
available if it were not for the war. The 
effect has been to relieve, to some extent, 
much of the load from the back of the 
private power industry, which is re- 
sponsible for serving larger cities and 
other primary defense activity. 








EFORE this war is over a number of 

American workers may have the 
experience of riding in a vehicle some- 
thing like the hobo’s “side door Pull- 
man.” Such is the supercolossal bus 
trailer which the Office of Defense 
Transportation believes may be the 
answer to the problem of transporting 
the nation’s war workers from indus- 
trial points in cities to outlying industrial 
plants. 

The proposed trailer, constructed 
chiefly of noncritical materials at a frac- 
tion of the expense of comparative stand- 
ard bus equipment, is 45 feet long. It 
looks like a railroad box car, weighs 6 
tons, and can carry 141 passengers, in- 
cluding standees. 

Designed and built by ODT and a 
group of private companies, the trailer 
was unveiled in the Mall at Washing- 
ton, D. C., last month for ODT and War 
Production Board officials and a gather- 
ing of bewildered onlookers, who 
thought they were seeing an odd-shaped 
house looking for a place to light. They 
can’t accuse the government of putting 
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any frills on this project. The trailer is 
as plain as the side of a barn, and the 
seats are ordinary benchlike affairs. 

The chassis embodies an ingenious ap- 
plication of a conventional design steel 
frame with a plywood and masonite su- 
perstructure. It rolls on eight standard 
truck-size tires, with six tires on the 14- 
ton truck tractor which pulls it, but be- 
cause of the light weight of the trailer 
(in relation to the load carried) and the 
use of a modern-type “floating” axle, ef- 
ficiency in the use of tires will be far 
greater than in any other type of rubber- 
tired passenger carrier so far developed, 
ODT officials said. 

There are enough fixed seats for 
eighty-seven passengers, drop seats in 
the aisles for twenty-four others, and an 
additional thirty standees can be accom- 
modated. The seating capacity is three 
times that of the ordinary city bus. 


ee trailer is designed primarily for 
express service, with not more than 
two or three stops between origin and 
destination. ODT said it would be used 
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THE STRAW THAT BROKE THE CAMEL’S BACK 


—if and when it is decided to start pro- 
duction—as a stop-gap vehicle for mass 
transportation of workers to plants lo- 
cated in areas where no other public 
transportation facilities are available and 
where workers would otherwise depend 
on private automobiles. Assuming an 
average load of two workers per automo- 
bile, the truck-trailer unit would carry on 
14 tires a passenger load equivalent to 
that which would otherwise be carried in 
70 automobiles, using 280 tires, an offi- 
cial said. It was also estimated the tires 
would give 120,000 miles of service as 
against between 40,000 and 60,000 for 
the average bus. 

Although only the sample trailer is 
available now, officials said it is readily 
adaptable to quick mass production, and 
estimated that production at the rate of 
about 1,000 trailers a month could be 
started within ninety days. 

Joseph B. Eastman, director of mass 
defense transportation, took a ride with 
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a group of other officials and remarked: 
“It looks pretty good to me.” 

The design was developed by Guy A. 
Richardson, director of ODT’s division 
of local transport, assisted by Fred B. 
Lautaenhiser, technical consultant to the 
automotive branch of the division of in- 
dustry operations, and by engineers and 
designers of the private companies. 

No one would hazard a guess, public- 
ly, on what might be the production cost 
per unit, but one official said it would be 
“surprisingly small.” 

The trailer was built in an Indiana fac- 
tory, and made the 618-mile trip between 
Elkhart and Washington in thirty hours. 

Elsewhere throughout the nation, pub- 
lic utility carriers and regulatory authori- 
ties were busy grappling with the in- 
creasingly grave problem of transporting 
defense workers. The California Rail- 
road Commission, for example, is push- 
ing for immediate extension of rail fa- 
cilities direct to key defense plants. The 
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California commission wants action now 
against the day when tire shortage forces 
workers to discontinue private automo- 
biles. The plan being studied by the com- 
mission would involve minimum use of 
materials, small Diesel engines, branches 
from spur track, benches on box cars and 
flat cars, ties laid in streets to avoid delay 
in controversy over right of way. 


7. weekly Washington letter on 
public utilities, PUR Executive In- 


formation Service, for 17th 


states: 


Remove seats from street cars? Sounds 
fantastic—but has been suggested as pos- 
sible method of increasing capacity on con- 
gested lines. March operations of 109 
transit companies outside of New York 
city showed nearly 20 per cent increase over 
1941 in passengers carried. Washington, D. 
C., up 43 per cent—several other cities in 
similar straits. 

Passenger statistics are commencing to 
show a cumulative monthly increase. This is 
the expected result of private car tire re- 
strictions. Discounting seasonal and local 


April 


variations, typical average figures for Jan- 
uary showed a 14 per cent increase over De- 
cember; February showed a 1.8 per cent in- 
crease over January; March showed a 22 
per cent increase over February. 

New Jersey utility commission wants 
emergency authority to commandeer busses, 
The commission asked the New Jersey leg- 
islature for the legal right to divert school 
busses, charter busses, and busses now being 
operated on “unprofitable lines” to routes 
serving war industries. The commission de- 
clared a serious breakdown in public pas- 
senger transportation in New Jersey may 
occur, if it does not get such authority. 


The suggestion about removing seats 
from street cars should refresh the 
memories of ex-members of the Amer- 
ican Expeditionary Forces in France 
during World War I. French rail troop 
transport during those days gave us the 
name for the well-known fun organiza- 
tion of the American Legion Post, 
Quarante hommes ou huit chevaux 
(Forty men or eight horses). This was 
the frank capacity label which was paint- 
ed all over the French rail box cars. 





Waterworks Interconnection—the Latest 
War Development 


uN item in The Wall Street Journal of 
April 16th recalls an old joke 
which is often told at conventions of wa- 
terworks engineers. It concerns a par- 
simonious darky who protested against 
his colored pastor’s vigorous pleas for 
contributions. He pointed out that both 
the Bible and the pastor had frequently 
repeated that “salvation is free to all 
men.” He wanted to know why, in that 
case, the members of the congregation 
were expected to pay for it. 

But the colored preacher originated 
what he called “de parable of de water 
company.” Water, he said, is a free 
gift from God to all men; but under nat- 
ural circumstances mankind would have 
to get their own buckets and go after it. 
“And so, brother,” concluded the pastor, 
“de church is lak de water company. 
When de water company collects an’ 
pipes de water to yo’ all, it costs money! 
Now, Ah is de gentleman who collects 
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an’ pipes salvation to yo’ all niggers ; and 
Ah expects somethin’ fo’ mah trouble.” 

Because the business of catching, 
keeping, and delivering water to industry 
has become especially expensive under 
the strain of war activity, the leading 
privately owned water supply company, 
American Water Works & Electric 
Company, is bringing a new practice to 
the business. Borrowing from the suc- 
cessful experience of the electric power 
and light industry, American Water 
Works, which operates in various parts 
of the United States, is connecting some 
of its water supply facilities with those 
in territories adjacent to territories in 
which it operates. The Wall Street 
Journal article states : 

It’s doing this to meet the war-created de- 
mand for billions of additional gallons of 
water that industry needs. 

Those needs are tremendous. It takes a 
hundred gallons of water, for instance, to 
make a pound of gunpowder. ‘The steel in- 
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\- dustry uses 18,000 gallons for every ton of 
- steel produced. Seventy-five gallons are 
~ needed to make a pound of rayon. 

2 Interconnecting water facilities helps in 


two ways. It provides an increased supply 
g for areas where the rising demand is great- 
} est. It does that more quickly and with the 
- use of less materials needed in the war ef- 
I fort. It also provides an outlet for the 
4 otherwise idle capacity of some water 
} systems. 

Most water systems in this country are 
municipally owned. It isn’t likely, therefore 
that this practice which has been started by 

American Water Works can spread far. 
Only such companies as this one, operating 
in various territories, are in a position to 
make such interconnections. 

Negotiations are nearing completion be- 
tween one of the American Water Works 
and New Jersey’s largest cities for making 
a connection with the mains of its extensive 
system of reservoirs. 

This municipal system has more than an 
adequate supply of water. It was designed 
to take care of many years of growth as 
well as supply a wide margin of safety 
against any long period of drought. 


fe New Jersey unit of the Amer- 
ican Water Works group, however, 
is about at the point where expansion of 
its storage capacity would be required 
to meet increased demands for war ac- 
tivity. The Journal article continued: 
That can be avoided through a connection 
with the municipal plant by laying a 16-inch 
pipe line less than two miles long. Such a 
project would cost $30,000 to $40,000, and 
could be completed in about six weeks. To 
increase the storage supply of the system 
might entail the expenditure of nearly $500,- 
000. The work would take many times as 
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long. The American Water Works manage- 
ment is working on similar arrangements in 
two other key places in the Middle West in- 
volving practically the same conditions. The 
genesis of the idea may be traced to this 
company’s experience in Birmingham where 
one of its subsidiaries is the principal 
source of supply. 

Some time ago, a PWA project was 
initiated with the ultimate objective of ex- 
panding the industrial water supply of the 
Birmingham area. The project was made 
financially feasible by a contract with the 
private water supply company for a substan- 
tial portion of the water to be impounded. 
The government agency built a large dam in 
the mountains and a pipe line from there to 
the water company’s lines. Raw water is 
delivered by the Federal project to the pri- 
vate company’s system for purification and 
distribution through Birmingham and its 
environs. 

Early in the 1920's electric utility engi- 
neers developed the principle of tying in one 
electric power plant with another by trans- 
mission lines. At first a network of trans- 
mission lines was used for plants within a 
given system. This was extended to connect 
one system with another even though there 
was no common ownership. This soon re- 
sulted in an electric network embracing 
practically the entire United States. 


In addition to operating economies and 
savings in plant investment, interconnec- 
tion of electric systems provided great 
protection for emergency. It will be 
readily recalled that the TVA region 
was saved from the power famine re- 
sulting from a water drought as the re- 
sult of extensive and effective pooling of 
power supply in that area under supervi- 
sion of the Federal war organization. 
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Gasoline Ban Threat and the 
Utilities 

“gets utility companies, other than 

common carriers, did not expect any par- 
ticular complications as a result of the sched- 
uled gasoline rationing May 15th. Gas, elec- 
tric, communications, waterworks, and trans- 
portation companies generally were included 
in the list of industries which would be given 
reasonable allowances of gasoline for their 
operating requirements. 

Some indirect effect on the use of these 
utility services was regarded as inevitable. 
The cutting down of pleasure driving, for ex- 
ample, will doubtless keep the average family 
in the house evenings and over the week-ends, 
meaning more social use of the telephone, 
home-cooked meals, and interior illuminations. 
Such indirect consequences, however, are as 
yet too indefinite to measure. 

But transportation utilities are bracing them- 
selves for a considerable impact on their busi- 
ness when gasoline rationing comes into ef- 
fect. On April 23rd, when the OPA first re- 
leased definite forecasts of gasoline rationing, 
the bonds of such revenue projects as toll tun- 
nels, bridges, and highways dropped in the 
market, since such bonds derive practically all 
their income from tolls on auto traffic. Transit 
companies, both traction and bus, are showing 
financial benefit as the result of the reduced 
supply of gasoline. 

In many areas bus and street car facilities 
are already overtaxed and new equipment is 
difficult to get. 


Power Expansion Urged 


i development of hydroelectric fa- 
cilities to keep up with expanding demands 
for electric power was urged last month by 
Chairman Leland Olds of the Federal Power 
Commission, Shortages of coal and oil may 
— seriously with steam generation, he 
said. 

Chairman Olds spoke before the annual 
meeting of the Mid-West Power Conference. 

In general, most of the hydroelectric proj- 
ects which have been recommended by the 
FPC can be constructed in a time comparable 
with that required, under present labor and 
priority conditions, for the installation of 
equivalent steam capacity, he said. 

Mr. Olds refuted contentions that additional 
steam capacity could be provided more ex- 
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peditiously or more economically than hydro- 
electric power. The hydroelectric projects 
which he particularly recommended were the 
St. Lawrence development, projects on the 
upper Ohio tributaries in Pennsylvania, the 
Clark Hill project in Georgia, and the grouped 
projects on the Arkansas and White rivers 
in Arkansas. 

The war program now under way will call 
for 150,000,000,000 kilowatt hours of electric 
power annually compared with only 130,000,- 
000,000 kilowatt hours produced for all public 
uses in 1939, Mr. Olds said. 

Hinting that power shortages soon may de- 
velop in a number of regions, Mr. Olds said 
it might be necessary to effect much greater 
coordinated operation of wholesale power fa- 
cilities on a regional basis. 


WPB Curbs Liquefied Gas 
Equipment 


Ts War Production Board recently halted 
installation of new liquefied petroleum gas 
equipment. Gases affected by the restriction 
included butane, propane, prophylene, and sim- 
ilar products commonly used for cooking and 
heating in localities not serviced from central 
gas plants. 

Specifically, the WPB prohibits new instal- 
lations to contain, distribute, or dispense lique- 
fied petroleum gas except facilities used in 
transportation and refining, It does not apply 
to material necessary for maintenance and re- 
pair work, or to exchange of containers on 
premises of any person in the normal course 
of distributing this gas. 

Installations begun before January 14th may 
be completed, WPB said, provided work is 
finished on or before May 15th. 


Moving Clocks Ahead Opposed 


77> Office of Defense Transportation re- 
cently requested the states of New York, 
New Jersey, and Pennsylvania to drop plans 
for setting clocks ahead an additional hour. 
Such action would be “wasteful of necessary 
public transportation facilities,” declared Di- 
rector Joseph B, Eastman. 

The ODT director sent telegrams to gov- 
ernors of the three states, stating that setting 
clocks ahead would absorb train crews, coaches, 
and locomotives during an emergency when it 
was essential that passenger traffic be main- 
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tained on the most economic and efficient basis. 

A measure before the New York state senate 
called for statewide daylight saving action, 
and several communities in New Jersey and 
Pennsylvania were debating a similar move, 
Mr. Eastman said. 


FPC Approves Interconnection 


HE United Illuminating Company, New 

Haven, Connecticut, was authorized by the 
Federal Power Commission last month to make 
a permanent connection for emergency use 
only with facilities of the Connecticut Light 
& Power Company at Devon, Connecticut. 

At the same time, the Ohio Public Service 
Company and its subsidiary, Ohio Power, Inc., 
asked permission to establish temporary inter- 
connections with the Wheeling Electric Com- 
pany, the Ohio Power Company, and the Ohio 
Edison Company. 

Principal purpose of the interconnections, it 
was said, is to postpone during the current 
shortage of critical materials the construction 
of a 132,000-volt line, requiring 600 tons of 
copper which would extend 75 miles from the 
new 50,000-kilowatt steam-generating station 
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to be built at Dilles Bottom, Ohio, by Ohio 
River Power, Inc., to Ohio Public Service 
facilities near Alliance, Ohio. 


Ark-La Gets REA Allotment 


HE Rural Electrification Administration 

last month allotted $1,300,000 to the Ark- 
La Electrical Codperative, Inc., of Homer, 
Louisiana, to complete construction of a 
transmission line to carry electric power to a 
government-financed aluminum plant being 
built in Arkansas. 

The REA said the War Production Board 
had granted copper priority for completion 
of the line, which was started several weeks 
ago from funds available from a previous 
REA allotment of $3,200,000. The REA did 
not locate the plant. 

Ark-La’s contract with the Defense Plant 
Corporation calls for completion of the line 
by May 31st. The line, 187 miles long, will ex- 
tend to the aluminum plant from Oklahoma’s 
Grand River dam. The Arkansas utilities com- 
mission reluctantly granted Ark-La’s request 
to construct the line last January, after cer- 
tain Federal authorities recommended it. 


5 al 
Alabama 


FPC Orders Accounting Change 


HE Alabama Power Company last month 
aoe ordered by the Federal Power Com- 
mission to remove from its project accounts 
and charge to capital surplus a total of $3,820,- 
674, claimed by Alabama as part of the legiti- 
mate cost of the company’s Jordan dam proj- 
ect. The commission’s action followed a recent 


circuit court decision which upheld a previous 
FPC order directing Alabama Power to re- 
move from project accounts and charge to 
earned surplus a total of $3,657,080, disallowed 
as part of the legitimate original cost of the 
company’s Mitchell dam project. 

The company had disputed the commission’s 
authority to order it to charge disallowed items 
to surplus accounts. 


Arkansas 


Gas Shortage Unlikely 


we Moyer’s fears of a gas shortage in 
Little Rock next winter, expressed in a 
letter which he sent to a cross-section of Little 
Rock consumers, in which he asked a written 
reply on whether they found the natural gas 
supply adequate in their homes during the past 
winter, were held groundless by officials of 
the Arkansas Louisiana Gas Company. 
Recalling that in 1928 an inadequate supply 
of natural gas caused suffering and sickness 
and discomfort during periods of low tem- 
perature, Mayor Moyer’s letter said he had 
been able to obtain from the gas company an 
agreement to install a new pipe line from the 
Clarksville, Arkansas, field and since that time 
the city had had an adequate supply. However, 
with Camp Robinson and the Maumelle Ord- 
nance Plant being supplied by the gas mains 
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and with the great increase in the population of 
the city caused by Federal housing projects 
and apartments, the mayor said he feared the 
supply may not be adequate for next winter. 

R Curran, general manager of the Ar- 
kansas Louisiana Gas Company in Little Rock, 
reviewed improvements made since the com- 
pany acquired the gas system in 1928, when 
natural gas for Little Rock came from the 
Caddo fields in northeast Louisiana, A 10- 
inch line was completed from the Clarksville 
field in the fall of 1928, giving the city two 
sources of supply. 

Mr. Curran reported the company is install- 
ing an 18-inch line from the “sour” gas fields 
in south Arkansas to transport sweetened gas 
to the new aluminum and alumina plants 
near Lake Catherine and Bauxite. He said a 
capacity of 20,000,000 cubic feet a day had been 
reserved for use in central Arkansas. 
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California 


Court Upholds SEC 


HE Federal Circuit Court of Appeals in 

San Francisco on April 14th upheld a 
ruling of the Securities and Exchange Com- 
mission that the Pacific Gas and Electric Com- 
pany is subject to the commission’s control 
under the Public Utility Holding Company 
Act. 

The commission’s finding was based on the 
fact that 17 per cent of the stock is held by the 
North American Company. 

Since the holding company law was enacted 
by Congress in 1935, Pacific Gas & Electric has 
obtained authorization from the California 
Railroad Commission to issue and sell 400,000 
shares of 5 per cent first preferred stock and 


sold about half the issue. The SEC refused 
to authorize the sale. 


Rate Cut Proposed 


TS board of water and power commis- 
sioners of Los Angeles last month for- 
warded to the city council a resolution author. 
izing a reduction in street lighting rates. 

The board’s action, which was recommended 
by H. C. Gardett, chief electrical engineer and 
general manager of the bureau of power and 
light, would result in savings to ratepayers of 
$157,000 a year. 

The city council was requested to approve 
the proposed reduction by the adoption of an 
appropriate rate ordinance. 


Illinois 


Fare Increase Authorized 


HE Illinois Commerce Commission last 

month authorized the Chicago Surface 
Lines to increase its basic fare from 7 to 8 
cents, effective April 20th, and ordered the 
company to make substantial improvements in 
service at once. 

The new rates, which also eliminated the 
token rates of 3 rides for 20 cents and boosted 
the fare for children seven to twelve years 
old from 3 to 4 cents, will add an estimated 
$7,000,000 a year to the transportation costs 
of Chicago’s 2,000,000 daily street car riders. 

The commission’s order, announced by 
Chairman John D. Biggs after eight months 
of hearings on the company’s request for 
higher fares, directed the lines to improve the 
service for straphangers as follows: 

Place in immediate operation 100 additional 
street cars now owned to supplement the 3,000 
used in rush hours, Purchase 100 new trolley 


busses and 100 new gasoline busses, supple- 
menting the present fleets of 152 trolleys and 
194 gasoline coaches. Purchase 200 stream- 
lined cars similar to the 83 now in service on 
Madison street—the most modern type yet de- 
veloped. Buy all additional equipment and in- 
stall such service extensions as are needed to 
handle increasing traffic and meet the needs 
of the riding public, particularly workers in 
war plants. Spend $500,000 within one year 
for extra maintenance, including track repairs 
and renewals and a thorough cleaning of the 
present fleet of street cars. 

It was estimated that this program would 
cost nearly $10,000,000, which is available in 
the Surface Lines renewal funds, totaling 
$19,000,000. ¢ 

The rate boost was granted on an emergency 
plea by the lines. This did not require com- 
plete evidence on valuation. Hearings to fix a 
permanent valuation and permanent fares were 
still being held by the commission. 


Iowa 


Rate Control Urged 


HE Madison county Democratic central 
committee last month adopted a resolu- 
tion urging that the 1943 state legislature give 


the state authority to control public utility 
franchises and rates. 

The resolution, based on opposition to the 
15 per cent telephone rate increase, also pro- 
posed Democratic state platform endorsement. 


Kentucky 


Commission during the administration’s recent 
successful fight for TVA legislation, was des- 
ignated as head of the syndicate which has 
purchased for about $1,500,000 the Frankfort 


648 


Heads New Utility 


Bor Kirtley, Owensboro, who resigned as 
chairman of the Kentucky Public Service 
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facilities of the Kentucky-Tennessee Light & upon which Paducah might purchase the local 
Power Company, State Senator Louis Cox electric utility system. 
announced last month, Watt met with Mayor Pierce E. Lackey, City 
Cox, who will act as attorney for the syndi- Manager James P. Smith, and the commis- 
cate, said Harold H. Hines, local manager of _ sioners. It was agreed that Kentucky Utilities 
K-T properties, was named general manager would furnish the city at the soonest possible 
of the new enterprise. Cox said the syndicate time its book value on local generating and 
had deposited about $100,000 in cash to hold distribution facilities, including those serving 
the common stock in the properties. A Louis- suburban areas which technically are a part of 
ville bond firm would handle the sale of pre- the Paducah system. 
ferred stock for resale in the state, he said. Watt suggested that the city consider pur- 
The syndicate expects to begin operating chase of the local gas plant and distribution 
about June Ist, Cox said. The syndicate is a system, also owned by his company, along with 
“bona fide operation and will be continued as _ the electric system. If Kentucky Utilities gives 
such for profit,” he said. up its electric power business in Paducah, it 
would prefer to sell the gas system at the same 


7 Gives Month’s Free Service __ time, Watt said. 


of an HE Kentucky Utilities Company last Another Unit Sold 
month announced one month’s free electric 

service for about 90,000 residential, rural, and A FURTHER break-up of the huge Associated 
municipal customers, in compliance with a state Gas & Electric system was disclosed on 
public service commission order. R. M. Watt, April 16th with the announcement by the trus- 
president of the company, said the free service tees in reorganization that initial agreements 
would be given on meter reading periods end- _had been reached for the sale of the Kentucky- 
ing from April 1st to April 30th, inclusive. Tennessee Light & Power Company, one of 
The state commission had directed a rebate of the largest southern properties in the Asso- 
$300,000 because of excess profit. ciated system, for a base price of $7,000,000. 

Watt said he believed the customers would The deal involved arrangements with va- 
prefer a month’s free service rather than rious municipalities, the Tennessee Valley Au- 
spreading the rebate over a longer period. He thority, the Rural Electrification Administra- 
said there had been no change in base rates and __ tion, various private purchasers, and another 
that future bills “will be figured on present utility company. It was understood the utility 
rates.” company, which will buy a small portion of the 

Watt also announced that the company had Kentucky-Tennessee property, is the Kentucky 
instituted a program to aid customers in pro- Utilities Company, a unit in the Middle West 
longing the life of their electrical appliances. Corporation system. 

Last February the commission ordered that A definite agreement was reached by the 
the $300,000 refund be made in the form of Associated Electric Company with five mu- 
credits on March bills, or if the firm elects, nicipalities in southwestern Kentucky in the 
rate reductions effecting the same saving to largest single element of the deal, it was an- 
electric users. John Kirtley, chairman of the nounced by Willard L. Thorp and Denis J. 
commission at the time the order was issued, Driscoll, trustees of the Associated Gas & 
estimated then that approximately 75,000 cus- Electric Corporation. 
tomers would share in the refund. Associated Electric, a subsidiary of Asso- 

The refund plan, being tried for the first ciated Gas & Electric Corporation, owns all 
time in Kentucky, first was made public last of Kentucky-Tennessee’s common stock and 
November when the commission ordered the most of its other obligations. These munici- 
company to refund to customers in 1942 one-_ palities will purchase the company’s electric 
half of its 1941 profits in excess of the “fair facilities for a base price of $3,535,000. The 
return” of $2,650,000, TVA will acquire certain generating and trans- 

—— oe ; ‘i ‘“ 
19ti The five municipalities are Murray, May- 

Purchase Negotiations Started field, Hopkinsville, Russellville, and Bowling 
bg Paducah board of city commissioners Green. Some of the formal contracts have 

last month began formal negotiations been signed and it is planned to close all parts 
with R. M. Watt, Lexington, president of Ken- of the deal simultaneously, with consumma- 
tucky Utilities Company, to ascertain the basis _ tion expected by July Ist. 


RP 
Louisiana 


; 7 court a decision in the district court at Baton 
Gas Ruling Studied Rouge interpreting the natural gas sales tax 


Ome reportedly were undecided last law so that the state government may have to 
month whether to appeal to the supreme refund more than $600,000 taxes. 
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John Smullin, general counsel for the state 
revenue department, said a total of $663,000 
taxes paid under protest by gas companies was 
involved. Under the decision rendered by Dis- 
trict Judge Robert Ellis, Jr., the Amite jurist, 
transferred to the capital bench by the supreme 
court during the leave of absence given Judge 

. D. Womack, only ultimate sales of gas may 


taxed. 

Judge Ellis held that sales to purchasers for 
resale were not taxable, thus eliminating, 
should the ruling be upheld by the supreme 
court, an issue involved in a number of pend- 


ing Federal court cases questioning the state’s 
power to tax sales of gas transported in inter- 
state commerce for ultimate sale in other 
states, 

It was estimated that whereas the tax yields 
about $125,000 annually at present, the yield 
would be reduced to only about $40,000 a year 
should the district court decision be upheld 
in the supreme court. 

The larger gas companies have paid under 
protest for a number of years the taxes on 
sales of gas to consumers other than those 
whose purchases were for ultimate sale. 


Maryland 


File Merger Plan 


HE Federal Power Commission an- 
nounced last month that the Eastern Shore 
Public Service Company of Maryland, the 
Delmarva Power Company, and Eastern 
Shore Public Service Company (Delaware) 
had asked authorization for the Maryland 
company to acquire the assets of the Delmarva 
Company. 
The Maryland company proposed, the com- 


mission said, to issue $1,750,000 in aggregate 
principal amount of its first mortgage bonds, 
4 per cent series, due 1969, and 4,500 shares of 
common stock for delivery to Eastern Shore 
of Delaware, in exchange for all Delmarva’s 
outstanding bonds and stocks now held by 
Eastern Shore of Delaware. 

Delmarva’s assets, the application set forth, 
consisted among other things of a 19,500-kilo- 
watt steam-generating station located at 
Vienna, Maryland. 


Missouri 


Gas Sales Subject to Tax 


oo of natural gas by the Mississippi River 
Fuel Corporation, operator of a gas pipe 
line from Louisiana to St. Louis, which are 
made directly to about twenty industrial cus- 
tomers in and near St. Louis, are transactions 
in intrastate commerce and subject to the state 
2 per cent sales tax, the Missouri Supreme 
Court ruled on April 16th. 

The decision, rejecting a contention by the 
pipe-line company that the sales were made in 
interstate commerce and therefore were ex- 
empt from a state tax, affirmed a judgment by 
Circuit Judge Frank Hollingsworth of Mex- 
ico, who sat as special judge in the case in 
Cole County Circuit Court. 

About $60,000 in sales taxes are involved 
in this suit, in which the pipe-line company 
asked for a ruling on the tax question under 
the declaratory judgment law, but the decision 


will affect similar sales by other natural gas 
pipe-line companies operating from other 
states into Missouri. It does not apply to gas 
sales by a pipe-line to a public utility com- 
pany for resale to the public utility's cus- 
tomers. 

The opinion adopted last month, written by 
Supreme Court Commissioner John H. Brad- 
ley, sustained the position of State Auditor 
Forrest Smith that the sales were taxable. 
Smith conceded transportation of the gas from 
Louisiana into Missouri was interstate com- 
merce, but contended diversion of the gas from 
the main pipe line into branch lines, and its 
measurement by meters on the premises of the 
customer, caused the gas to lose its interstate 
status and become subject to the tax. 

Commissioner Bradley said the “broken 
package rule,” laid down by the United States 
Supreme Court, was applicable to the sales 
involved. 


Nebraska 


Files for Commission 


Ww M. Maupin, life-long Democrat and 
veteran newspaperman, on April 16th 
filed as Democratic candidate for a place on 
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the state railway commission. He completed 
a term of six years on the commission a year 
ago in January, and of late has been in the 
newspaper business at Clay Center. He is the 
first Democrat to file for this place. 
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Mr. Maupin issued a statement with his 
filing, saying he was opposed to Federal sub- 
sidy of business or utilities in competition with 
private business; opposed heavy taxation ot 
one utility and none of another; stood for 


equitable taxation of all utilities, whether pri- 
vately or publicly operated; favored free and 
equitable competition; and violently opposed 
the “in lieu of tax” payments offered by utili- 
ties, which he said were unjustified. 


New Jersey 


Commission Appointee 
Approved 


C= Charles Edison on April 20th ap- 
pointed Senator Crawford Jamieson of 
Trenton to the state public utility commission. 
The nomination was confirmed immediately by 
the senate. 


Senator Jamieson, long a leader of the Dem- 
ocratic faction, will serve for three years at 
$12,000 annually to fill the unexpired term of 
the late Frank J. Reardon of Jersey City. 

Commenting on the appointment, Governor 
Edison said he believed Senator Jamieson 
could serve the people better as a member of 
the commission than as “a completely disre- 
garded member of the senate minority.” 


New York 


Rate Changes Allowed 


HE Queens Borough Gas & Electric Com- 

pany, serving parts of Queens and Nassau 
counties, was authorized by the state public 
service commission on April 17th to make rate 
changes in its general service classification re- 
sulting in a reduction of $52,000 a year to elec- 
tric consumers who use this service. Milo R. 
Maltbie, chairman of the commission, said the 
total reduction in this proceeding thus would 
be brought to $153,000 yearly. 

The commission permitted the company to 
change the method of estimating demand. No 
increases will result to any consumer from the 
rate change itself, said the announcement, but 
if there were any increases in consumers’ bills 
it would be due entirely to a more accurate 
determination of demand. 

The company has the right to install demand 
meters at any time and bill the customer at 
the actual measured demand. Should the esti- 
mated demand appear to be high, the customer 
may request the installation of a demand meter 
for billing purposes. 


Rules for Gas Companies 


HE state public service commission on 

April 19th announced a ruling that it has 
no jurisdiction over charges made by gas com- 
panies for repairs and maintenance of certain 
types of gas appliances on the premises of 
consumers, Such service, the commission 
ruled, is not utility service. 

The ruling was made on the basis of pro- 
ceedings started after a number of gas com- 
panies in the New York area announced on 
January lst that they would charge a mini- 
mum of $1.50 for responding to service or re- 
pair calls for other than certain specified 
equipment. The companies announced at the 
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time that consumers could employ outside me- 
chanics if they chose to do so. 


Massena Gets Allocation 


Aon by the Federal Defense Plant 

Corporation of an $11,500,000 allocation 
for further work on the New York city- 
Massena power transmission line, now under 
Federal construction, was announced on April 
17th by Colonel A. B. Jones, chief of the St. 
Lawrence river district, United States Engi- 
neer Corps. 

A 77-mile segment of the $30,000,000 line, 
designed primarily to bring New York city 
power to a government-financed aluminum 
manufacturing plant at Massena, was being 
built between Massena and Taylorsville and 
was scheduled for completion May Ist. 

Colonel Jones indicated that the new funds 
would probably be used to purchase rights of 
way and start construction of the New York 
city end of the line. 


Power Rationing Weighed 


oon rationing of power to nondefense con- 
sumers may be necessary throughout the 
Niagara Hudson Power Corporation system, 
Floyd L. Carlisle, chairman of the utility, de- 
clared recently at the annual meeting of stock- 
holders. He added that war industries would 
receive first call on all power facilities 
throughout the system. ’ 

In reply to a stockholder’s query regarding 
the proposed St. Lawrence development, Mr. 
Carlisle said he could not discuss the matter. 
“We can’t take a stand on the issue,” he said. 
“It’s a government issue and it’s up to the gov- 
ernment to decide.” 

A stockholder who identified himself as Dr. 
Raphael Yood, holder of 8,000 common and 
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100 preferred shares of the corporation, pro- 
posed a resolution calling for the election to 
the board directors representing stockholders 
of long standing, but not representative of any 
holding companies or investment trusts. The 
resolution was defeated by the overwhelming 
vote of the proxy stock represented at the 
meeting. 

Dr. Yood also attacked the salary paid Mr. 
Carlisle as chairman—$45,000 a year—declar- 
ing that Mr. Carlisle also receives a salary of 
$107,000 as chairman of the board of the Con- 
solidated Edison Company of New York. Mr. 
Carlisle defended the management, declaring 
that it is not working on a 40-hour week basis, 
but on a 24-hour day, 7-day week schedule. 


Governor Makes Appointment 


ro Lieutenant Governor M. William 
Bray of Utica was appointed by the goy- 
ernor on April 17th to a vacancy on the state 
public service commission, and the nomination 
was immediately confirmed by the senate with 
senator after senator rising to pay tribute to 
the former presiding officer. 

The vacancy occurred recently when former 
Lieutenant Governor George R. Lunn, of 
Schenectady, retired from the commission, 
The appointment is for the remainder of Mr. 
Lunn’s term, three years at a salary of $15,000 
a year. A full term is ten years, but appoint- 
ments can be made only when term expires, 


Ohio 


To Salvage Track 


HE Columbus & Southern Ohio Electric 

Company was scheduled to begin on April 
27th a summer-long job of salvaging between 
1,400 and 2,000 tons of old street car tracks, 
City Engineer Paul Maetzel said recently. 

The company’s iron and steel salvage pro- 
gram, which was to be concentrated mostly 
in south side streets, was discussed at a con- 
ference last month. 

The city of Columbus is also planning to 
remove 190 tons of old rails in codperation 
with the WPA. 


Commission Jurisdiction 
Challenged 


pee T. Eagleson, counsel for the Ohio 
Fuel Gas Company, challenged the juris- 
diction of the state public utilities commission 
last month, in its efforts to pry into the extent 
to which the company has engaged in the 
stabilization of natural gas and asserted that 
such an investigation constituted an exercise 
of judicial powers. 

Appearing before the commission to answer 
the commission’s order requiring the submis- 
sion to the state regulatory body of data deal- 
ing with the company’s contractual relations, 
Eagleson asserted that such a probe rested 
solely within the hands of the Federal Power 
Commission, and that the utilities commission 
was without authority to fix standards for 
natural gas, 

“Neither this commission nor any other pub- 
lic authority, under present law, has any au- 
thority to fix a standard for natural gas,” 
Eagleson declared, adding that “the standard 
fixed by the company should remain in effect 
until changed by some competent authority.” 

He said that if the commission accepted as 
natural gas the gas as it is taken from the 
ground, “then we submit that it makes im- 
possible the rendition of natural gas service for 
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such distances and under such conditions as 
exist today.” If there were no stabilized gas 
in the Ohio Fuel Gas system, he continued, 
“this company would be the subject of numer- 
ous suits based upon improper service, and it 
would lose much industrial business, which 
would interfere in the war production work.” 


Gas Property Sale Asked 


ge aga of two gas companies operat- 
ing in the Indian lake area was asked of 
the state public utilities commission on April 
20th in applications filed by four firms. 

The Loganco Producing Company asked to 
sell its property, gas leases, wells, and equip- 
ment to the Sycamore Oil & Gas Company for 
88 shares of preferred stock in the Lake Gas 
Company and to exchange those shares with 
the Lake Gas Corporation, a holding company, 
for 119 shares held by the Lake Gas Corpora- 
tion, 

The Sycamore Oil & Gas Company would 
sell its transmission and distributing plants 
to the Lake Gas Company under the proposal 
which would eliminate the Loganco Producing 
Company and the Lake Gas Corporation, leav- 
ing the Lake Gas Company as the distributing 
unit and the Sycamore Oil & Gas Company as 
the producer. 


Merger Plan Approved 


HE state utilities commission last month 

gave its approval to the proposal calling 
for the merger of the Ohio Fuel Gas Company 
with the Northwestern Ohio Natural Gas 
Company. 

Under the plan of merger, the Northwestern 
Company will exchange its outstanding 55,205 
shares of common $50 par value stock for 58,- 
354 shares of $45 common stock, to be issued 
by the Obio Fuel Gas Company. 

All shares of both concerns are held by the 
Columbus Gas & Electric Corporation. 
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Oklahoma 


Denies Power Lack 


T= Oklahoma Planning and Resources 
Board, in session recently, decided to in- 
form Oklahoma Senators and Congressmen 
there is no shortage of power in Oklahoma. 
R. R. Owens, state budget officer and secre- 
tary, sent letters to each member of the dele- 
gation, stating a detailed analysis of the gen- 
erating capacity and power loads of all plants 
in the state would be forwarded in the near 
future. Owens wrote: 

“If the power that is generated in Okla- 
homa was not being transported to Arkansas 
and Texas, we would have today a surplus of 
approximately 100,000 kilowatts of electric 
energy. Incidentally, this is about nine times 
the power it is estimated will be used at the 
Douglas cargo plane plant to be located in Ok- 


lahoma City. We are unable to find a single 
instance in the state where any of our utility 
companies have ever refused to furnish electric 
energy in the amounts requested by the op- 
erators of any proposed defense projects in 
this state. 

“We wish to call your attention to the fact 
that regardless of location of proposed defense 
plants in the state of Oklahoma, steam-gen- 
erating plants which will use our coal and nat- 
ural gas can be constructed to care for any 
prospective load by the time the defense plant 
would be ready for production.” 

The Federal Works Agency is trying to ar- 
range a public-private power pool in the 
Oklahoma-Arkansas area. The FWA, which 
is operating Grand River dam, is negotiating 
with private utilities to create a better reserve 
situation through interconnection. 


Texas 


Court Clears Contract 


HE state supreme court on April 15th 

held the construction put on a contract 
between the Lone Star Gas Company and the 
X-Ray Gas Company for the last six years 
was the proper construction to follow. 


Ownership of the X-Ray Gas Company 
changed hands and the new proprietors con- 
structed a contract for taking all marketable 
gas to literally mean all marketable gas. The 
former owners had agreed with the Lone Star 
that it meant all the gas for which Lone Star 
had a market. 


Virginia 


Urges Sale of Utilities 


HE sale of Richmond’s public utilities to 
private interests and the abolition of sev- 
eral city bureaus whose work is duplicated by 
and cared for by state and Federal agencies 
was recently suggested by Councilman John 
J. Fairbank, Jr., to offset steadily increasing 
government costs. 
Convinced by a careful study of city costs 
and revenues over the past 8-year period that 
something must be done immediately to call a 


halt on city expenditures, Councilman Fair- 
bank advocated a survey of the city’s financial 
condition and its trend. He also renewed his 
appeal for a periodic audit of the city books 
by a competent auditor. 

During the past eight years the city has en- 
joyed the greatest revenue increase in its his- 
tory but city expenditures also have increased 
steadily, Mr. Fairbank said. There is every 
indication now that the city has reached its 
peak in income and that from now on it is 
more than possible that revenues will decline. 


Wisconsin 


Electric Rates Reduced 


T= state public service commission last 
month announced electric rate reductions 
of about $165,000 a year affecting certain 
classes of customers of the Wisconsin Electric 
Power Company, the Wisconsin Gas & Elec- 
tric Company, and the Wisconsin Michigan 
ower Company. 

About 8,700 rural customers of the com- 
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panies in eastern and southeastern Wisconsin 
will save $52,000 annually through reduction of 
the minimum monthly charge from $4 to $3, 
the commission said. Users of from 60 to 80 
kilowatt hours a month will benefit. 

The remaining $113,000 of reductions are to 
commercial lighting customers of the Wiscon- 
sin Electric Power Company in Milwaukee 
and surrounding areas, and in Racine, South 
Milwaukee, and Cudahy, the commission said. 
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The Latest 
Utility Rulings 


Time Extended for Complying with 


8 pe diligence in an effort to comply 
with the provisions of an order un- 
der § 11(b)(2) of the Holding Com- 
pany Act, requiring the liquidation and 
dissolution of a holding company, has 
been made the basis, pursuant to § 11 
(c) of the act, for an order extending 
for one year the time for compliance. 
The United Light and Power Company 
represented to the Securities and Ex- 
change Commission that it was impossi- 
ble to carry out the remaining steps nec- 
essary for compliance within the initial 
one-year period. 

The application stated, and the record 
of action indicated, that the policy of the 
company thus far had been, and was, to 
comply with the commission’s order as 


Death Sentence 


soon as practicable. This had required 
the formulation of plans for, and the 
consummation of, a number of major 
transactions. Very substantial progress 
had been made and other plans were 
pending. The commission concluded: 
We find that Power has made a fair 
showing that it was unable, in the exercise 
of due diligence, to complete the further 
steps necessary for compliance with our or- 
der, within the statutory time period of one 
year from March 20, 1941, and that an ex- 
tension of time for one year from March 
20, 1942, is necessary and appropriate in the 
public interest and for the protection of in- 
vestors. 


Re United Light & Power Co. et 
al. (File Nos. 59-17, 59-11, 54-25, Re- 
lease No. 3438). 


e 


Crime Prevention Association Not Entitled to Discount 
As Charitable Institution 


A COMPLAINT by a crime prevention 
association against the Bell Tele- 
phone Company of Pennsylvania, alleg- 
ing that the complainant was a charitable 
institution and, therefore, entitled to a 
discount on business rates for local serv- 
ice to such institutions was dismissed 
by the Pennsylvania commission. While 
the undertaking of the complainant was 
said to be highly desirable and laudatory, 
it did not constitute the “giving of direct 
aid to the health and comfort of human 
beings by means of money, services, or 
physical objects” within the meaning of 
tariff provisions. 

This tariff provided for exclusion of 
corporations or associations whose prin- 
cipal work is the improvement of minds, 
the elevation of moral standards, the ref- 
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ormation of habits, the punishment of 
crimes or offenses, the enforcement of 
law, or the protection of rights. A con- 
tention that the activities of the com- 
plainant in the field of recreation were 
determinative on the question of its 
status and that when these activities were 
considered it was apparent that the com- 
plainant was principally engaged in aid- 
ing the health and comfort of the boys 
with whom it worked was rejected. The 
commission stated : 
.... complainant’s charter purpose and cer- 
tain of its activities are exclusively con- 
cerned with the improvement of morals and 
habits. We are further of opinion that the 
recreational work is directed toward that 
end also, although unquestionably it im- 
proves the physical well-being of the boys. 
Complainant’s providing of recreation cen- 
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ters, gymnasium facilities, playing fields, and 
safe apparatus appears to us to be primarily 
for the purpose of discouraging and com- 
bating youthful tendencies toward mischief 
and crime. By enabling and encouraging 
boys from the poorer areas where tempta- 
tions to wrongdoing are strong, to spend 
their leisure hours in a beneficial and stimu- 
lating environment engaging in clean games, 
rather than on the streets, engaging in harm- 
ful pastimes in the company of questionable 
associates, complainant is doing a work of 
crime prevention. Benefits to health and com- 
fort are incidental to this main purpose. 


Commissioner Beamish strongly dis- 
sented, stating that if ever an organiza- 


e 


tion earned a discount the Crime Pre- 
vention Association was that group. He 
said that the company needed this “ex- 
torted money just about as badly as a 
polar bear needs an overcoat.” He de- 
nounced the action of the commission as 
“tyrannical and worthy of Hitler at his 
worst.” 

He criticized the commission for 
rejecting the first report of its staff in 
favor of the complainant. Crime Pre- 
vention Association of Philadelphia v. 
Bell Telephone Company of Pennsyl- 
vania (Complaint Docket No. 13567). 


Gas Installations for Building Heating Purposes 
Restricted 


HE public utilities commission of 

the District of Columbia approved 
restrictions on gas for house or building 
heating installations. It will be available 
only where premises were fully equipped 
for gas heat prior to February 18, 1942, 
or, if under construction, where central 
gas heating equipment was specified in 
a construction contract entered into 
prior to that date and the foundation un- 
der the main part of the structure in 
which the equipment was to be installed 
was completed prior to that date. The 
company had asked that the date be fixed 
at February Ist. 

The War Production Board, by its 
Division of Industry Operations, had re- 
leased its Limitation Order No. L-31 
prohibiting such expansion of space heat- 
ing service after March Ist. Therefore, 
the effect of the commission’s order was 
to advance the date to February 18th. 

Chairman Hankin concurred to the 


extent that the commission followed the 
example of the War Production Board, 
but he objected to moving the date 
ahead. He found no reason for such 
advance of date and asserted that this 
was discriminatory. He said in part: 


True, the War Production Board is not 
limited by our statutory provisions as to 
discrimination. But we are. Without the 
War Production Board’s order, and with- 
out any order on our part, the refusal of the 
gas company to furnish gas for space heat- 
ing to any newcomers would undoubtedly 
amount to discrimination, forbidden by the 
statute. The company maintains that an or- 
der should be issued which would operate 
“equally” as to all newcomers. It overlooks, 
however, that newcomers are entitled to be 
treated equally with those who are already 
served. The failure to furnish gas to new- 
comers is none the less discrimination, 
though accomplished with the blessing of 
this commission. 


Re Washington Gas Light Co. (Order 
No. 2185, Formal Case No. 314). 


ze 


Service Company Rulings Applicable during 
Dissolution 


HE Securities and Exchange Com- 
mission, in temporarily exempting 
from the requirements of § 13(a) of the 
Holding Company Act a proposed trans- 
action under which an operating com- 
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pany would continue to compensate an 
officer while he was also an officer of 
and drawing compensation from a hold- 
ing company, made the following state- 
ment concerning its rulings under § 13: 
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The application does not set forth what 
statistical, legal, and other assistance Ackers 
will rely upon in carrying out plans for 
compliance with our order; nor how it is 
proposed to finance such activities. In that 
connection we deem it appropriate to state 
that the principles laid down in Re Ebasco 
Services Incorporated (1940) 7 SEC 1056, 
35 PUR(NS) 258, and Re United Light & 
P. Service Co. (1941) 38 PUR(NS) 120, 
are applicable—and that the commission 
must accordingly require reallocation of any 
items of expense which may be or may have 
been charged to subsidiary companies in 
contravention of those principles. This ap- 
plies of course to expenses heretofore in- 
curred in the proceedings under §§ 11(b) 
(1) and 11(b) (2) as well as expenses to be 
incurred hereafter in connection with the 
liquidation. 


The commission reserved jurisdiction 
to pass on the propriety of any alloca- 
tion of the compensation paid and also 
reserved the right to reéxamine the 
transaction exempted, either upon its 
own motion or upon application of the 
company. The disposition of the appli- 
cation for exemption, said the commis- 
sion, was not to be construed as in any 
way precluding its examination of ar- 
rangements for the joint use of person- 
nel and officers and requiring such retro- 
active or prospective adjustments and 
corrections as might be necessary in the 
light of previous decisions. Re Ackers et 
al. (File No. 37-55, Release No. 3446), 


e 


Increased Capitalization Authorized 
Without Authorizing Security Issue 


N application of the Washington Gas 
Light Company for authority to in- 
crease its capitalization by 90,000 shares 
of cumulative preferred stock was 
granted to the extent of authorizing 42,- 
500 shares. The public utilities commis- 
sion of the District of Columbia reserved 
full jurisdiction over the issue and sale 
of any portion of the shares authorized. 
The necessity for separate authoriza- 
tion for increased capitalization and for 
issuance and sale of the securities flows 
from the wording of Public Act No. 
577 of the 74th Congress, 49 Stat 1268, 
which provides for commission approval 
of an increase in “capitalization and 
from time to time “the issuance of such 
additional stock. Approval is made de- 
pendent upon “public interest.” The 
commission observed that it did not 
know how many shares of such stock 
would be issued and sold, the terms of 
the sale, or the date of sale. The com- 
mission continued : 

A discussion of ratios and coverages in 
connection with an authorization merely to 
create a new type of stock is well-nigh 
meaningless, unless we can be assured that 
the particular stock being discussed will be 
issued in the reasonably near future and 
in a specific amount. Furthermore, there 
appears to be no sound basis upon which 
to find that a mere authorization is “in the 
public interest,” as there exists no suitable 
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yardstick by which to measure the extent 
to which the public interest is affected. This 
is not true where the commission is asked 
to approve a specific financing proposal. It 
is obvious that between the time of authori- 
zation and the date of actual sale of this 
stock events might occur which would re- 
sult in the establishment of an entirely new 
set of ratios and coverages. 

We can, however, in the light of the con- 
ditions surrounding this entire transaction, 
and in view of presently ascertainable facts, 
make a determination as to the maximum 
number of shares of $4.25 cumulative pre- 
ferred stock which, if issued in the reason- 
ably near future, would prove to be adapt- 
able both to the capital structure and to the 
earning power of the company. We do so 
reluctantly, and with the express reservation 
that final approval of the issue and sale of 
any part of the stock so authorized will 
depend upon conditions as they exist at the 
time of such issue and sale. 


Chairman Hankin, in a dissenting 
opinion, stated that just as he was go- 
ing to concur in the approval the com- 
pany filed an application for the issuance 
of $5 cumulative preferred. This, he 
said, deprived the commission of any 
basis for determining that the increase 
in capitalization would be in the public 
interest. 

In addition, he said, the majority 
opinion did not state any reason why 
42,500 rather than any other number of 
shares were authorized, nor any facts or 
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ees 


reasons why the authorization was “in 
the public interest.” 

He discussed the meaning of the stat- 
ute and concluded that Congress meant 
that supervision should extend not only 
to the issuance of securities but even to 
their authorization, and that such au- 
thorization should not be perfunctory. 
He noted that in most jurisdictions au- 
thorization of an increase is a matter 
vested in the stockholders, and public 
utility corporations must obtain approval 
of the regulatory agency for the issu- 
ance of the securities authorized by the 


stockholders. Under this statute, how- 
ever, both steps must be approved by 
the commission. 

The basis for the authorization of 
only 42,500 shares instead of 90,000 
shares is indicated by the fact that issu- 
ance of the smaller number would main- 
tain what Chairman Hankin called the 
“minimum requirement of a 50-25-25 
between long-term debt, preferred stock, 
and common stock and surplus.” Re 
Washington Gas Light Co. (Order No. 
2221, PUC No. 3204/3, Formal Case 
No. 308). 


e 


Intrastate Motor Carrier Rates Increased to Level 
Of Interstate Rates 


vised schedules of certificated 
common carriers of freight by motor 
vehicle to become effective upon less 
than the usual thirty days’ notice, estab- 
lishing the same increase for the trans- 
portation of intrastate shipments as was 
allowed by the Interstate Commerce 
Commission for interstate traffic, was ap- 
proved by the Pennsylvania commission. 
The motor carriers urged that favorable 
consideration be given in view of the 
pressing need for increased revenues in 
order to permit continued economical 
operation, to preserve stability of motor 
carrier rates, and to avoid confusion 
among shippers and carriers resulting 
from different bases of rates affecting 
inter and intrastate commerce. 


py for permission to file re- 


Commissioner Buchanan, in a dissent- 
ing opinion, objected to any increase to 
preserve the so-called “parity” with rail 
freight rates. He said that the cost of 
service is the only proper basis for rate 
making, and that the action in relating 
truck rates to rail rates completely de- 
stroys that basis and leads to the danger- 
ous inflationary spiral “every sane person 
wishes to avoid.” In particular he ob- 
jected to any increase in motor freight 
rates on food, clothing, wearing apparel, 
agricultural products, and similar com- 
modities which relate to the necessities 
of life, unless and until there are definite- 
ly shown deficiencies in revenues on the 
part of the motor truck operators. Re C. 
F. Jackson (Special Permission No. 
20570). 


= 


Supreme Court Upholds Authority to 
Stay Appealed Order 


HE question was submitted to the 


United States Supreme Court 
whether the United States Court of Ap- 
peals could stay the execution of an or- 
der of the Federal Communications 
Commission from which an appeal has 
been taken pending the determination of 
the appeal, pursuant to the provisions 
of § 402(b) of the Communications Act 
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of 1934. The court answered the ques- 
tion in the affirmative. 

The Communications Act is a hybrid, 
said the court. By that act Congress es- 
tablished a comprehensive system for 
the regulation of communication by 
wire and radio. It covered matters con- 
tained in the Radio Act of 1927 and the 
Mann-Elkins Act of 1910 giving the In- 
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terstate Commerce Commission author- 
ity over telephone and telegraph car- 
riers, 

Provisions for judicial review re- 
flected mixed origins. Section 402(a) 
makes provisions of the Urgent Defi- 
ciencies Act of October 22, 1913, per- 
taining to judicial review of orders of 
the Interstate Commerce Commission, 
applicable to certain suits. Section 402 
(b) provides for review of orders ex- 
cepted from § 402(a). Silence of § 16 
of the Radio Act and § 402(b) of the 
Communications Act with respect to the 
power of the court of appeals to stay 
orders pending appeal was the basis for 
a contention that the court was without 
this power. 

No court can make time stand still, 
said Mr. Justice Frankfurter, speaking 
for the majority of the court, and it is 
reasonable that an appellate court should 
be able to prevent irreparable injury 
pending the outcome of an appeal. He 
said that the search for significance in 
the silence of Congress is too often the 
pursuit of a mirage, and the court must 


e 


Other Important Rulings 


bp Federal District Court for the 
northern district of Illinois upheld 
an Interstate Commerce Commission or- 
der denying an application for a per- 
mit as a motor carrier to operate under 
the “grandfather” clause of the Motor 
Carrier Act where the commission found 
that the applicant had made extensive use 
of the facilities and services of other car- 
riers whose vehicles were not under its 
control, without any clear showing as to 
what, if any, interstate operations were 
carried on by the use of the applicant’s 
own vehicles. Ready Truck Lines, Inc. v. 
United States et al. 42 F Supp 970. 


The Missouri commission, in consider- 
ing an application for authority to dis- 
continue a station agency, said that the 
commission had ruled in previous cases 


Nore.—The cases above referred to, where decided by courts or r 
will be published in full or abstracted in Public Utilities 
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be wary against interpolating its notion 
of policy in the interstices of legisla 
tive provisions. Denial of the power ty 
grant a stay was not to be inferre 
merely because Congress failed specif, 
cally to repeat the general grant of aux. 
iliary powers to the Federal courts. 

Discussing the public interest as the 
primary purpose of the act and also con. 
sidering the interests of private property, 
Justice Frankfurter said: 


An historic procedure for preserving 
rights during the pendency of an appeal is 
no less appropriate—unless Congress has 
chosen to withdraw it—because the rights 
to be vindicated are those of the public and 
not of the private litigants. Unless Congress 
explicitly discloses such an intention we 
should not lightly attribute to it a desire 
to withhold from a reviewing court the 
power to save the public interest from in. 
jury or destruction while an appeal is being 
heard. To do so would stultify the purpose 
of Congress to utilize the courts as a means 
for vindicating the public interest. Courts 
and administrative agencies are not to be 
regarded as competitors in the task of safe- 
guarding the public interest. 


Scripps-Howard Radio, Inc. v. Federal 
Communications Commission. 






















Vout 








that it could not give weight to any con- 
tracts that may exist between a railroad 
company and citizens of a community, 
and that this reasoning was sound and 
the commission would give no consider- 
ation to provisions in right-of-way deeds. 
Re Atchison, Topeka & Santa Fe Rail- 
way Co. (Case No. 10,118). 










The appellate court of Indiana re- 
cently ruled that a certificate authoriz- 
ing motor carrier passenger service be- 
tween two cities did not authorize the 
carrier to furnish intracity passenger 
service in violation of an ordinance of 
one of the cities providing that no mo- 
tor carrier shall receive or discharge 
passengers intracity along such route. 
Poparad v. Indianapolis Railways Co. 
39 NE(2d) 781. 
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MISSOURI PUBLIC SERVICE COMMISSION 


Maple Grove Telephone Company 


Vv 


Barton County Electric Codperative 


[Case No. 9826.] 


Commissions, § 41 — Jurisdiction — Limitation to public utilities. 
1. The regulatory powers of the Commission under public utility statutes 


are limited to persons or corporations who undertake to serve the public, 
p. 259. 


Public utilities, § 58 — What constitutes — Electric coéperative. 
2. An electric codperative organized on a nonprofit basis, soliciting mem- 
bers generally throughout the area it serves, but not holding itself out 
to serve the public generally but only to render service to its members, 
is not a public utility subject to the regulation of the Commission as con- 
templated by the legislature in its enactment of Chap. 35, Art. 1 and 
Art. 4, Rev. Stats. Mo. 1939, p. 259. 


Statutes, § 17 — Interpretation — Considering entire statute. 
3. No administrative body can select one particular section from an arti- 
cle which purports to set up a scheme of regulation and decide a ques- 
tion, but the administrative body must read the whole act and consider 
the sections woven together and ascertain what else is contained in the 
article as applying therein, p. 261. 


Commissions, § 17 — Jurisdiction — Statutory limitations. 
4. The Commission, regardless of its desire to regulate and its conviction 
that regulation would be advisable, can do no more than it is authorized by 
statute, since as an administrative body it is a servant of the legislature 
which created it, and it can only administer the law as given by the legisla- 
ture, p. 261. 


Construction and equipment, § 2 — Jurisdiction of Commission — Electric co- 
Operatives. 

5. The Commission has no jurisdiction, under Chap. 33, Art. 7, Rev. 
Stats. Mo. 1939 (relating to construction of lines by codperatives sub- 
ject to the supervision of the Commission), to regulate such construc- 
tion by an electric codperative not organized under that act and not 
becoming subject to that act by following the procedure prescribed by 
§ 5402 of the act, p. 261. 


(JAMES and Van Ospot, Commissioners, dissent in separate opinions.) 
[March 20, 1942.] 
OMPLAINT by telephone company against construction work 
» of electric codperative alleged to result in electrical inter- 
ference; dismissed for lack of jurisdiction. 
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By the Commission: This matter 
before the Commission is a complaint 
filed December 9, 1939, by the Maple 
Grove Telephone Company, a Mutual 
Telephone Company, whose postoffice 
address is R.F.D. No. 1, Carthage, 
Missouri. The defendant is the Bar- 
ton County Electric Codperative of 
Lamar, Missouri. Upon the filing of 
the complaint, order to satisfy or an- 
swer same within ten days was di- 
rected to the defendant. Thereupon 
defendant on December 14, 1939, filed 
its motion praying the Commission to 
dismiss the complaint for want of ju- 
risdiction. 

The cause was set down for hearing 
at the hearing room of the Commis- 
sion on January 9, 1940, after proper 
notice was given to all interested par- 
ties and on that date was heard by 
three members of the Commission. 
The complainant appeared by its prin- 
cipal officers and by counsel and the 
defendant appeared by officers and 
counsel. Prior to the submission of 
any testimony the defendant filed its 
answer advising the Commission it 
appeared for the purpose of the mo- 
tion and that alone. The commission- 
er presiding at the hearing then an- 
nounced that the motion to dismiss on 
the ground of lack of jurisdiction will 
be taken with the case and the Com- 
mission would hear the evidence with 
reference to the facts and circumstan- 
ces upon which the complaint was 
filed with a view of ascertaining 
whether or not the complaint is well 
founded and whether or not the Com- 
mission has jurisdiction of the sub- 
ject matter presented. 

Nine witnesses appeared and testi- 
fied in the cause. The proof was sub- 
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stantially as follows: The complain. 
ant is a mutual telephone company 
and the defendant is an electric cojp. 
erative. The electric codperative js 
organized on a nonprofit basis and so. 
licits members generally throughout 
the area it serves. Witnesses on be- 
half of defendant testified that the 
cooperative did not hold itself out to 
serve the public generally but only to 
render service to its members. They 
enumerated the steps necessary for 
one to become a member. It is neces- 
sary to make an application, and for 
a share of stock, to pay $5, and agree 
to receive service from the defendant 
when available. Persons with avail- 
able electric service from a utility were 
not accepted as members. The whole 


scheme of developing a project, so- 
liciting and procuring members, op- 
erations and rendering of service and 


what the defendant actually does and 
proposes to do was described by wit- 
nesses. Both complainant and de- 
fendant are operating in a portion of 
the same area. Complainant insists 
that the construction work of the de- 
fendant will result in electrical inter- 
ferences to its telephone lines. Much 
detailed testimony was given touching 
all of the above. The defendant con- 
tends that an order of this Commis- 
sion touching any of the matters com- 
plained of are not proper owing toa 
lack of jurisdiction by this Commis- 
sion. The record indicates that the 
defendant is organized under the pro- 
visions of Art. 28, Chap. 102, Rev. 
Stats. Mo. 1939. A careful consid- 
eration of the record convinces the 
Commission that this matter should 
be determined by a disposition of de- 
fendant’s motion to dismiss and with- 
out further amplification of the evi- 
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dence we will proceed to a disposi- 
tion of this motion. 

The defendant’s motion filed on De- 
cember 14, 1939, contends that it is 
not a public utility; that it is not serv- 
ing the public; that it serves no one 
but its stockholders or members; that 
it is organized on the cooperative plan ; 
that its services are not offered to any- 
one but its members and that no one 
but members are receiving or will re- 
ceive service from this defendant; that 
the applicable law to the defendant is 
contained in Art. 28, Chap. 102, Rev. 
Stats. Mo. 1939, an Agricultural Co- 
operative Act; that it is not organized 
under the “Rural Electrification Act,” 
enacted in 1939, neither has it accept- 
ed the terms of said act as is provid- 
ed under § 5402 of said act and for 
that reason is not operating under or 
controlled by the terms of said act. 


[1, 2] The complainant contends 
that the Commission has jurisdiction 
under Chap. 35, Art. 1, and Art. 4, 
Rev. Stats. Mo. 1939, and also under 
Chap. 33, Art. 7, Rev. Stats. Mo. 


1939. If jurisdiction is obtained by 
this Commission under Chap. 35, 
Arts. 1 and 4, Rev. Stats. Mo. 1939, 
we must find this authority in § 5578. 
The legislature when enacting Chap. 
35, enacted § 5577 which is as fol- 
lows : 

“Section 5577. Short title of law. 
—This chapter shall be known as the 
‘Public Service Commission Law,’ 
and shall apply to the public services 
herein described and the Commission 
herein created, and to the public serv- 
ice corporations, persons, and public 
utilities mentioned and referred to in 
this chapter.” 

Also in order to define the public 
services which the chapter should ap- 
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ply to, the legislature enacted § 5578. 
In this section we find paragraph 13 
as follows: 

“The term ‘electrical corporation,’ 
when used in this chapter, includes 
every corporation, company, associa- 
tion, joint stock company or asso- 
ciation, partnership and person, their 
lessees, trustees, or receivers appoint- 
ed by any court whatsoever (other 
than a railroad or street railroad cor- 
poration generating electricity solely 
for railroad or street railroad pur- 
poses or for the use of its tenants and 
not for sale to others) owning, op- 
erating, controlling, or managing any 
electric plant except where electricity 
is generated or distributed by the pro- 
ducer solely on or through private 
property for railroad or street railroad 
purposes or for its own use or the use 
of its tenants and not for sale to oth- 
ers.” 

To hold that this Commission has 
jurisdiction under Chap. 35, it is nec- 
essary for us to find that the defend- 
ant herein is a public utility rendering 
a public service. Pursuant to the de- 
cisions of the Missouri supreme court, 
we must find that the regulatory pow- 
ers of the Commission under public 
utility statutes are limited to persons 
or corporations who undertake to 
serve the public. One of the Missouri 
supreme court decisions above re- 
ferred to and in which this point is 
reasoned is, the case of State ex rel. 
Danciger & Co. v. Public Service 
Commission (1918) 275 Mo 483, 
PURI919A 353, 360, 205 SW 36, 
18 ALR 754, in which the court 
states : 

“While the definitions quoted su- 
pra (i.e. definition of ‘public utility’ 
and ‘public service corporations’) ex- 
42 PUR(NS) 





MISSOURI PUBLIC SERVICE COMMISSION 


press therein no word of public use, 
or necessity that the sale of electricity 
be to the public, it is apparent that 
the words ‘for public use’ are to be 
understood and to be read therein. 

Since the sole right of regu- 
lation depends upon the public inter- 
est, the subdivisions quoted above, 
and which define an electric plant and 
an electric corporation, mean the same, 
whether the idea of a public use is ex- 
pressly written therein or not; it is 
nevertheless of necessity connoted and 
to be understood therein.” 

Similar expressions of the court can 
be found in the case of State ex rel. 
Buffum Teleph. Co. v. Public Service 
Commission (1917) 272 Mo 627, 
PUR1918C 158, 199 SW 962, LRA 
1918C 820; State ex rel. Lohman & 
Farmers Mut. Teleph. Co. v. Brown 
(1929) 323 Mo 818, PUR1930A 160, 


19 SW(2d) 1048. 
Discussing the question of a non- 


profit electric codperative, which 
serves only its members, being a pub- 
lic utility the Utah supreme court in 
Garkane Power Co. v. Public Service 
Commission (1940) 98 Utah 466, 33 
PUR(NS) 129, 132, 100 P(2d) 571, 
132 ALR 1490, stated: 

“But the Public Service Commis- 
sion points out that membership in 
Garkane is easy to obtain and that 
actually the corporation solicits mem- 
bership and has apparently accepted 
thus far all who paid their fee and 
agreed to pay the monthly minimum. 
This does not affect the relationship 
of the corporation with its members 
nor does it change the character of 
the service to be rendered. The dis- 
tinction between a public service cor- 
poration and a codperative is a quali- 
tative one. So long as a co- 
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Operative serves only its owner-mem- 
bers and so long as it has the right to 
select those who become members, or- 
dinarily it matters not that 5 or 1,000 
people are members or that a few or 
all the people in a given area are ac- 
corded membership, provided the ar- 
rangement is a bona fide codperative 
or private service organization and is 
not a device prepared and operated to 
evade or circumvent the law.” 

Also the supreme court in the state 
of Washington in deciding that the 
Department of Public Service of the 
state of Washington did not have ju- 
risdiction over electric codperatives 
under the state Public Service Com- 
mission Law spoke as follows in In- 
land Empire Rural Electrification v. 
Department of Public Service (1939) 
199 Wash 527, 30 PUR(NS) 173, 
178, 181, 92 P(2d) 258: 

“It is apparent that, upon a literal 
application of the definitions (of the 
law ) respondent would come 
within the scope of the regulatory pro- 
visions. However, the ques- 
tion submitted for our determination 
is whether, despite these literal defi- 
nitions, respondent is, in fact and law, 
a public service corporation. 
Regulation by the Department is pred- 
icated upon the proposition that the 
service rendered is public service. . . 
The law relates to public 
service properties and utilities. 

Were the law construed to apply to 
private corporations not serving the 
public, a serious question would arise 
as to its constitutionality. . . . A 
corporation which is actually engaged 
as a public utility cannot escape regu- 
lation by the state merely because its 
charter or its contract characterizes it 
as a private corporation. On the oth- 
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er hand, a private corporation cannot 
be converted into a public service cor- 
poration by mere legislative fiat. 
What it does is the important thing, 
not what it, or the state, says that it 
is . - - Applying these rules... 
we are of the opinion that respondent 
is not a public service corporation and 
js, therefore, not subject to regulation 
by the Public Service Commission 
(Department ) it has not ded- 
icated or devoted its facilities to pub- 
lic use, nor has it held itself out as 
serving, or ready to serve, the gener- 
al public or any part of it. It does 
not conduct its operations for gain to 
itself, or for the profit of investing 
stockholders. It does not have 
the character of an independent cor- 
poration engaged in business for profit 
to itself at the expense of a consum- 
ing public which has no voice in the 
management of its affairs . . . it 
functions entirely on a cooperative 
basis, typifying an arrangement under 
and through which the users of a par- 
ticular service and the consumers of 
a particular product operate the facili- 
ties which they themselves own. 
” 


All of the foregoing decisions 
therefore convince the Commission 
that the defendant is not a public util- 
ity subject to the regulation of this 
Commission as contemplated by the 
legislature in its enactment of Chap. 
35; Chap. 35 has been so plainly con- 
strued and interpreted by the highest 
court in our state. This brings us 
then to a consideration of complain- 
ant’s further contention that the de- 
fendant is subject to the provisions of 
Chap. 33, Art. 7, Rev. Stats. Mo. 
1939, which is denied by defendant. 

[8-5] Let us now examine this 
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latter contention. Chap. 33, Art. 7, 
Rev. Stats. Mo. 1939, contains § 5386 
to and including § 5417. Section 5389 
reads as follows: 

“Every codperative constructing, 
maintaining, and operating its elec- 
tric transmission or distribution lines 
along, upon, under, or across any pub- 
lic thoroughfare, or upon, under, and 
across any publicly owned lands, shall 
construct, maintain, and operate such . 
lines in conformity with the rules and 
regulations relating to the manner and 
methods of construction, maintenance, 
and operation and as to safety of the 
public and as to induction or electrical 
interference with other lines now or 
hereafter from time to time prescribed 
by the Public Service Commission for 
the construction, maintenance, and 
operation of electric transmission or 
distribution lines or systems along, 
upon, under or across public thor- 
oughfares or upon, under, or across 
publicly owned lands, by public utili- 
ties under the jurisdiction and super- 
vision of the Public Service Commis- 
sion. The jurisdiction, supervision, 
powers, and duties of the Public 
Service Commission shall extend to 
every such cooperative so far as con- 
cerns the construction, maintenance, 
and operation of the physical equip- 
ment of such cooperative along, up- 
on, under, or across the public thor- 
oughfares or upon, under, or across 
the publicly owned lands, and to the 
extent of providing for the safety of 
the public and the elimination or less- 
ening of induction or electrical inter- 
ference, but only to the extent provid- 
ed in this section, and nothing herein 
contained shall be construed as con- 
ferring upon such Commission ju- 
risdiction over the service, rates, fi- 
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nancing, accounting, or management 
of any such cooperative. Applica- 
tions, notices, hearings, findings, and 
orders, and all other proceedings be- 
fore the Commission, in pursuance of 
the powers and duties herein conferred 
upon such Commission, and review 
thereof, shall be the same as now or 
hereafter provided by law for other 
similar proceedings before the Com- 
mission and review thereof. The 
Commission may retain jurisdiction 
of any such cause for the purpose of 
making such supplemental orders in 
such cause as may be necessary in 
furtherance of the purposes of this 
section, or for the purpose of modify- 
ing or amending the terms of, or re- 
voking any permit granted under the 
provisions of this section for failure 
to comply with such rules, regulations, 
findings, and orders made by the Com- 
mission under authority of this sec- 
tion.” (Italics added.) 

If this section were all to be con- 
sidered by the regulatory body in de- 
termining this question there proba- 
bly would be no cause of disagree- 
ment among the parties, but no ad- 
ministrative body can select one par- 
ticular section from an article which 
purports to set up a scheme of regula- 
tion and decide a question. The ad- 
ministrative body must of course read 
the whole act and consider the sec- 
tions woven together and ascertain 
what else is contained in the article 
as applying therein. We note § 5387, 
which reads as follows: 

“Cooperative, nonprofit, member- 
ship corporations may be organized 
under this act for the purpose of sup- 
plying electric energy and promoting 
and extending the use thereof in rural 
areas. Corporations organized under 
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this act a~4 corporations which be. 
come subject to this act in the manner 
hereinafter provided are hereinafter 
referred to as ‘codperatives.’”’ (Italics 
added. ) 

Herein we find the legislature re- 
ferring to “codperatives.” In other 
sections of the act one must then no- 
tice the language of the legislators 
using the word “codperatives,” which 
referring back to § 5387 beyond ques- 
tion means “Corporations organized 
under this act and corporations which 
become subject to the act in the man- 
ner hereinafter provided.” (Section 
5387.) Therefore, now upon consid- 
ering § 5387 it causes the Commis- 
sion to be concerned with the follow- 
ing question: How does a corpora- 
tion organized under the provisions 
of some other statute become subject 
to the act? What is hereinafter pro- 
vided? A continued study of the ar- 
ticle then brings the Commission face 
to face with § 5402, containing para- 
graphs a, b, and c, which are as fol- 
lows: 

“Any corporation organized under 
the laws of this state for the purpose, 
among others, of supplying electric 
energy in rural areas may be convert- 
ed into a codperative and become sub- 
ject to this act with the same effect as 
if originally organized under this act 
by complying with the following re- 
quirements : 

(a) The proposition for the con- 
version of such corporation into a co- 
Operative and proposed articles of con- 
version to give effect thereto shall be 
first approved by the board of trustees 
or the board of directors, as the case 
may be, of such corporation. The 
proposed articles of conversion shall 
recite in the caption that they are ex- 
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euted pursuant to this act and shall 
sate: (1) the name of the corpora- 
tion prior to its conversion into a co- 
sperative ; (2) the address of the prin- 
cipal office of such corporation; (3) 
the date of the filing of the articles of 
incorporation of such corporation in 
the office of the secretary of state; 
(4) the statute or statutes under which 
sich corporation was organized; (5) 
the name assumed by such corpora- 
tion; (6) a statement that such corpo- 
ration elects to become a cooperative 
nonprofit, membership corporation 
subject to this act; (7) the manner 
and basis of converting either mem- 
berships in or shares of stock of such 
corporation into memberships there- 
inafter completion of the conversion; 
and (8) any provisions not inconsist- 
ent with this act deemed necessary or 
advisable for the conduct of the busi- 
ness and affairs of such corporation. 
(b) The proposition for the con- 
version of such corporation into a co- 
operative and the proposed articles of 
conversion approved by the board of 
trustees or board of directors, as the 
case may be, of such corporation shall 
then be submitted to a vote of the 
members or stockholders, as the case 
may be, of such corporation at any 
duly held annual or special meeting 
thereof the notice of which shall set 
forth full particulars concerning the 
proposed conversion. The proposi- 
tion for the conversion of such corpo- 
ration into a cooperative and the pro- 
posed articles of conversion, with such 
amendments thereto as the members 
or stockholders of such corporation 
shall choose to make, shall be deemed 
to be approved upon the affirmative 
vote of not less than a majority of 
the members of such corporation, or, 
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if such corporation is a stock corpo- 
ration upon the affirmative vote of 
the holders of not less than a majority 
of the capital stock of such corpora- 
tion. 

(c) Upon such approval by the 
members or stockholders of such cor- 
poration, articles of conversion in the 
form approved by such members or 
stockholders shall be executed and ac- 
knowledged in duplicate on behalf of 
such corporation by its president or 
vice president and its corporate seal 
shall be affixed thereto and attested 
by its secretary. The president or vice 
president executing such articles of 
conversion on behalf of such corpora- 
tion shall also make and annex to each 
copy thereof an affidavit stating that 
the provisions of this section with re- 
spect to the approval of its trustees or 
directors and its members or stock- 
holders, of the proposition for the 
conversion of such corporation into a 
cooperative and such articles of con- 
version were duly complied with. 
Such articles of conversion and affi- 
davit shall be submitted to the secre- 
tary of state for filing as provided in 
this act. The term ‘articles of incor- 
poration’ as used in this act shall be 
deemed to include the articles of con- 
version of a converted corporation.” 
(Italics added. ) 

This section therefore plainly fur- 
nishes the answer to the question 
raised by § 5387. We do not believe 
the legislature could be more explicit 
than the directions contained in §§ 
5387, 5389, and 5402. The com- 
plainant strongly insists upon the de- 
sirability of regulation of corpora- 
tions such as this defendant. We do 
not disagree with this. We believe 
that the state should endeavor to pro- 
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mote and maintain proper regulation 
not only of public utility corporations 
but of corporations similar to this de- 
fendant. In passing we might note 
that the Commission heretofore 
strongly urged this position in the 
matter of corporations similar to this 
complainant, but the question of ju- 
risdiction was plainly and strongly 
clarified by the courts in the cases of 
State ex rel. Lohman & Farmers Mut. 
Teleph. Co. v. Brown (1929) 323 Mo 
818, PUR1930A 160, 19 SW(2d) 
1048, and State ex rel. Buffum Teleph. 
Co. v. Public Service Commission 
(1917) 272 Mo 627, PUR1918C 158, 
199 SW 962, LRA1918C 820, here- 
tofore referred to. Therefore, re- 
gardless of our desire to regulate and 
our conviction that regulation would 
be advisable, we can do no more than 
we are authorized. This Commission 


as an administrative body is a servant 
of the legislature which created it. We 
therefore can only administer the law 


as given to us by the legislature. We 
cannot legislate. The direction of our 
acts is plainly given to us by the court 
in State ex rel. United R. Co. v. Pub- 
lic Service Commission, 270 Mo 429, 
PUR1917D 752, 760, 192 SW 958, 
wherein the court stated : 

“The Public Service Commission, 
being a creature of the statute, can 
only exercise such powers as are ex- 
pressly conferred upon it ; and the stat- 
ute conferring such powers, to au- 
thorize action thereunder, should 
clearly define their limits. Nothing 
should be left to inference or seek ref- 
uge in implication or the exercise of 
a discretion.” 

We cannot therefore find that the 
legislature meant other than what it 
said in §§ 5387 and 5389, which pro- 
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vided for the formation of codperatiyd F 
corporations under the act and pro 
vided the way for corporations or. 
ganized under other statutes to bef. 
come subject to the act if they de. 
sired. No other interpretation can 
be read therein. We therefore find 
that the complaint should be dismissed 
for want of jurisdiction by this Com. 
mission. 

It is, therefore, 

Ordered: 1. That the motion of 
defendant to dismiss this cause be sus- 
tained, and that the complaint filed in 
this cause by the Maple Grove Tele. 
phone Company be and it is hereby 
dismissed for want of jurisdiction by 
this Commission. 

Ordered: 2. That this order shall 
be effective ten days from this date 
and that the secretary of this Com- 
mission shall serve certified copies of 
same on all interested parties. 


Stueck, Chairman, Ferguson and 
Williams Commissioners, concur; 
James and Van Osdol, Commission- 
ers, dissent in separate opinions. 


James, Commissioner, dissenting: 
I cannot agree with the finding of the 
report and order in this cause, except 
to the extent that the defendant is not 
a public utility. I think the determi- 
nation of the question of jurisdiction, 
if any, under the Rural Electric Co- 
Operative Act should be approached 
by a consideration of the meaning, ef- 
fect, and legislative intent expressed 
in said act. It is a matter of first 
concern and importance to this Com- 
mission to ascertain the power and 
duty which the legislature has con- 
ferred and imposed and to exercise 
that power and to perform that duty 
according to the legislative intent. In 
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Derativdllecking to ascertain the intention of nificance of an exemption statute af- 
1d proffthe lawmakers, we should proceed ac- fording immunity from the provisions 
NS orfMcording to the canonized rules of con- of § 5389. It is apparent that 
Msruction, and seek to arrive at con- § 5389 is an interpolation or in the na- 
hey defMidusions that would give life, force ture of an amendment of the original 
On canfMand effect to the law and promote the bill. What was the main purpose and 
re find purposes of the statute under review, intent of the lawmakers when this add- 
smi and avoid any unreasonable construc- ed section was inserted and finally en- 
s Com-Miiion where a reasonable one is permis- acted with the statute? At that time 
sible. The statute should not be con- it was a matter of common knowledge 
srued so as to lead to unjust or ab- that many rural electric codperatives 
tion offM™urd results. The statute should be were being organized and their trans- 
be sus-MMciven effect, if it is possible to do so mission lines energized, and certain 
filed inconsistently with the language of the hazards to public safety and to normal 
e Tele-Mact, and not be construed so strictly operation of other lines had been ex- 
hereby fias to take life out of the law. Thein- perienced. The legislature knew 
tion by MMterpretation should be such as to har- these facts. It appears plain that the 
monize with the purpose, reason, and legislative intent was to provide a rem- 
r shall sense of the law. It will be presumed edy against the recurrence of such con- 
is date Mthat the legislature intended to enact dition by subjecting all codperatives 
- Com- fa valid law which would apply equally engaged in the rendition of electric 
pies of fMto all persons and things of a given service in rural areas to the same reg- 
dass and not contrary to constitution- ulation imposed upon public utilities 
al inhibitions. The majority report in the construction and maintenance 
approves the contention of defendant of their lines, all in the interest of the 
that the words ‘every codperative” public welfare and in the protection 
wed in § 5389 Rev. Stats. Mo. 1939, of public safety and the prevention of 
mean and include only such codpera- undue electrical interference. Obvi- 
nting: fitives as are organized under the act, or ously, the lawmakers intended to deal 
of the such corporations as are converted to with codperatives as a class. “A law 
except cooperatives pursuant to the provi- may not include less than all who are 
is not Misions of § 5402, and that the provi- similarly situated. If it does, it is 
termi- fKions of § 5389 do not apply to de- special and, therefore, invalid because 
iction, fiiendant because it was never organ- it omits a part of those which in the 
ic Co- ized or converted to a codperative un- nature of things the reason of the law 
yached fider the terms of the act. In further includes.” State ex inf. Barrett ex 
ig, ef- [kupport of this construction the de- rel. Bradshaw v. Hedrick (1922) 294 
ressed fifendant points to § 5387 wherein it is Mo 21, 74, 241 SW 402, cited and ap- 
f first stated that “corporations organized proved in Springfield v. Smith (1929) 
Com- finder this act and corporations which 322 Mo 1129, 19 SW(2d) 1, 3. 
r and fecome subject to this act in the man- I, therefore, conclude that the legis- 
; con- fer hereinafter provided as herein- lature did not intend to enact an un- 
cercise [Rfter referred to as ‘codperatives.’” constitutional law, and that by the 
t duty |} The last-quoted words from § 5387 words “every codperative” used in the 
it. In Bhould not be accorded the special sig- opening sentence of § 5389 meant to 
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include all codperatives organized and 
conducting their business on the same 
plan, and intended the regulatory pow- 
er of this Commission to be exercised 
in the manner set forth in that sec- 
tion. The defendant claims to be or- 
ganized on a nonprofit codperative 
membership basis, and to be operating 
in the rendition of electric service in 
rural areas exactly in the same manner 
that codperatives organized under the 
act are authorized to do. 

Other provisions of the act support 
the conclusion I have reached. Sec- 
tion 5416 provides that the act shall 
be construed liberally, and that the 
enumeration of any object, purpose, 
power, manner, method, or thing shall 
not be deemed to exclude like or simi- 
lar objects, purposes, powers, man- 
ners, methods, or things. Section 5411 
provides a method by which any for- 
eign corporation organized on a co- 
Operative basis which supplies energy 
in rural areas may enter the state and 
transact its business merely by the ap- 
pointment of a process agent, and 
without further compliance with the 
statute of the state pertaining to the 
qualification of a foreign corporation 
for the transaction of business in the 
state. If such a foreign corporation 
should enter the state, under the con- 
ditions there named, I do not see how 
it could possibly be claimed with any 
degree of reason that the regulatory 
provisions of § 5389 would not apply 
to such a corporation. The findings 
of the majority of the Commission 
places a construction and interpreta- 
tion on the statute which creates a con- 
dition in which one cooperative would 
be subject to regulation in reference 
to its methods of construction, while 
defendant and others similarly situat- 
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ed would be exempt therefrom, a! 
though the two companies would } 
engaged in the performance of exact 
ly the same functions and transacting 
the same business on the same plan 
Equality before the law would not ex 
ist. Such could not have been the in 
tention of the legislature. Such a viey 
amounts to a complete frustration of 
the manifest purpose and intention of 
the law, rendering it absurd, ineffec 
tive, unequal, unconstitutional, and in 
valid. Any construction of a statutd 
which brings it in conflict with the 
Constitution will nullify it as effectual 
ly as if it had in the first instance beer 
enacted in conflict with the Constitu 
tion. Gilkeson v. Missouri P. R. Co 
(1909) 222 Mo 173. 

I think the Commission should as 
sert jurisdiction over the defendant 
and make such orders as seem justi 
fied under the facts. 


Van Ospor, Commissioner, dis 
senting: I concur in the dissenting 
opinion filed by Commissioner James 
in this cause; and further, I cannot 
agree with the finding of the majority 
report and order in this cause for rea 
sons set forth in my memorandum of 
dissent filed in Case No. 10,089, in the 
Matter of the Complaint of Middle 
States Utilities Co. v. North Centra 
Missouri Electric Cooperative. 


Epitor’s Note.—Similar rulings werd 
made in Middle States Utilities Co. v 
North Central Missouri Electric Coop 
erative (Mo) Case No. 10,089, Marc 
20, 1942, and Meadville v. Farmers Elec 
tric Codperative (Mo) Case No. 9825 
March 20, 1942, in which cases the ma 
jority opinions in the Maple Grove Tele 
phone Company Case was quoted in part 
In the Middle States Utilities Compan 
Case the dissenting Commissioners, 4§ 
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indicated in the dissents above, spoke as 
follows: 


Van OspoLt, Commissioner, dis- 
senting: I cannot agree with the find- 
ing of the report and order in this 
catise. 

I believe that it was the clear inten- 
tion of the legislature to vest in the 
Public Service Commission, by § 5389, 
Rev. Stats. 1939, the duty and the 
responsibility of regulating the trans- 
mission lines of all electric coopera- 
tives “as to safety of the public and 
as to induction or electrical interfer- 
ence with other lines. Ps 

I consider it to be my duty to set 
out, as well as I am able, the reasons 
for my belief. 

The protection of human life and 
limb is involved herein. 

The evidence in this case confirms 
the seriousness of the question. 

From the evidence in this cause, it 
is clear that the overbuild of the de- 
fendant’s lines, carrying as it does a 
high voltage (7,200) is a hazard 
should such lines, due to storm or oth- 
erwise, be thrown upon the lines of 
the complainant. About this there is 
no dispute. The evidence further 
shows that there will undoubtedly be 
electrical interference due to the prox- 
imity of said overbuild to the lines of 
the complainant. 

The report and order stresses—the 
Public Service Commission cannot leg- 
islate—emphasizing this observation 
(the correctness of which there can be 
no question) by quoting the language 
of the opinion of the case, State ex rel. 
United R. Co. v. Public Service Com- 
mission, 270 Mo 429, PUR1917D 
752, 760, 192 SW 958: 


“The Public Service Commission, 
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being a creature of the statute, can 
only exercise such powers as are ex- 
pressly conferred upon it; and the 
statutes conferring such powers, to 
authorize action thereunder, should 
clearly define their limits. Nothing 
should be left to inference or seek ref- 
uge in implication or the exercise of 
a discretion.” 

But we all are most certainly aware 
of the further fact that the legislature 
has placed upon the Public Service 
Commission certain administrative du- 
ties and responsibilities, and that the 
Public Service Commission should not 
fail to perform these duties and re- 
sponsibilities fully and conscientious- 
ly. 

Furthermore, the Public Service 
Commission is not a court. 

The supreme court of Missouri in 
State ex rel. Missouri S. R. Co. v. 
Public Service Commission (1914) 
259 Mo 704, 727, 168 SW 1156, has 
most aptly and tersely defined the field 
of action of the Commission: 

“Respondent disavows power to re- 
peal a statute or to declare a statute 
unconstitutional. That disavowal is 
correct. The repeal of a statute is a 
legislative act. To declare a statute 
unconstitutional is a judicial act. In 
this state all judicial power is vested 
in the courts. (Section 1, Art. 6, Con- 
stitution.) And legislative power is 
vested in the general assembly. (Sec- 
tion 1, Art. 4, Constitution.) So, re- 
spondent claims only administrative 
powers. That claim is justified. . . .” 

The clear result of the report and 


order herein (in my opinion) is to de- 


clare § 5389, Rev. Stats. 1939, uncon- 
stitutional. This the Commission has 
no power to do. The Commission acts 
within its field of duty and must of 
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necessity assume that the enactments 
of the legislature governing its re- 
sponsibilities are constitutional. It 
cannot arrogate to itself the powers of 
a court by declaring legislative enact- 
ments invalid, and thus fail to do that 
which the legislature has told it to do. 

The report and order holds that the 
defendant is not a public utility. I 
agree with the report and order in this 
respect. 

Indeed, the complainant tacitly con- 
ceded that the defendant is not a pub- 
lic utility, for it states in its (com- 
plainant’s) brief: 

“The question in this case is not 
whether the defendant is a public util- 
ity, but whether or not § 5389 Rev. 
Stats. for the state of Missouri, 1939, 
applies to the defendant.” 

To which the defendant in its brief 
replies : 

“Tt is quite clear from § 5387 of 
said act (Rural Electric Codperative 
Act) that the act applies only to cor- 
porations organized thereunder and to 
those who become subject to the act 
pursuant to § 5402 thereof.” 

In the enactment of § 5389 the leg- 
islature did not undertake to delegate 
to the Commission the power to regu- 
late the electric codperatives as public 
utlities. In said § 5389 the legislature 
expressly stated that “nothing herein 
contained shall be construed as con- 
ferring upon such Commission juris- 
diction over the service, rates, financ- 
ing, accounting, or management of 
any such cooperative.” 

In the enactment of § 5389 the leg- 
islature was concerned with and gave 
the Commission the power to regulate 
the lines of cooperatives “in conform- 
ity with the rules and regulations re- 
lating to the manner and methods of 
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construction, maintenance, and opera- 
tion and as to safety of the public and 
as to induction or electrical interfer- 
ence with other lines now or hereafter 
from time to time prescribed by the 
Public Service Commission 

for public utilities. Ni 

I feel that an examination of the 
history of the enactment might he 
helpful. 

Article 7 of Chap. 33 of the Revised 
Statutes for the state of Missouri for 
the year 1939 was enacted by the Six. 
tieth General Assembly (1939) and 
approved July 8, 1939. It is known 
as the Rural Electric Codperative Act. 

The defendant was incorporated on 
the 28th day of August, 1940, under 
the provisions of the Agricultural 
Stock Codperative Act. 

(The question of whether Art. 28, 
Chap. 102, Rev. Stats. 1939, includes 
the purpose [rural electrification] for 
which the defendant is organized, and 
the consequent question of whether 
the defendant has a de jure entity at 
all, is not within the purview of the 
Commission’s authority of decision.) 

By the provisions of the Rural Elec- 
trification Act of 1936, enacted May 
20th, 1936, the Congress allocated 
moneys to be lent to Rural Electrifica- 
tion Codperatives throughout the 
United States, said codperatives to 
mortgage their electric distribution 
systems to secure the payment of such 
loans. 

Upon such a historical background 
the Sixtieth General Assembly ap- 
proached the problem of placing the 
state of Missouri in harmony with 
the Rural Electrification Act of 1936, 
as well as the problem of providing 
safety for the traveling public and the 
protection of the lines of the codpera- 
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tives, and of others, from danger and 
electrical interference. 

Referring to Laws Missouri, 1939, 
pages 298 to 314 inclusive, we may 
see, in part, the manner in which this 
legislation developed. The new act, 
Rural Electric Codperative Act, in the 
original bill was comprised of 32 sec- 
tions; one additional section was 
thereafter inserted prior to passage, 
to wit; Section 3a (now § 5389, Rev. 
Stats. 1939). Said § 5389 provides 
the authority, if so, whereby the Com- 
mission may regulate the lines of the 
defendant herein. 

As above stated, it was contended 
by the defendant, and held by the re- 
port and order, that the provisions of 
§ 5387, Rev. Stats. 1939, limits the 
authority of the Commission as pro- 
vided in § 5389, Rev. Stats. 1939, in 
its application to defendant, in that 
the word “codperative” as used in said 
§ 5389 does not include the defendant. 
This, it is found, because the defend- 
ant has not organized under said Rural 
Electric Codperative Act, nor has it 
become subject to said act under the 
provisions of § 5402. 

The result of this finding is that 
many so-called cooperatives in this 
state organized under the provisions 
of Art. 28, Chap. 102, Rev. Stats. 
1939, can and will operate lines trans- 
mitting electrical energy within the 
state of Missouri and subject to no 
regulatory supervision as to safety 
whatsoever ; although codperatives or- 
ganized and existing under Art. 7, 
Chap. 33, Rev. Stats. 1939, are sub- 
ject to the regulatory powers of the 
Public Service Commission of Mis- 
souri to the extent as prescribed by 
§ 5389, 

What codperatives did the legisla- 
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ture intend to include in its use of the 
word “codperative” in § 5389? 

At the time of the enactment of the 
Rural Electric Codperative Act the 
legislature must be assumed to have 
had in mind existing legislation. We 
may assume that the legislature knew 
that many citizens of rural communi- 
ties were organized under the provi- 
sions of the Agricultural Stock Codp- 
erative Act for the purpose of rural 
electrification and were using the high- 
ways for the construction of electric 
transmission lines. We may assume 
that the legislature at the time knew 
that the Commission did not have the 
authority under the then existing law 
to regulate the construction of the 
transmission lines of such coopera- 
tives. 

Electricity is a dangerous agency. 

It is apparent from the provisions 
of § 5389 that the legislature had the 
view that it was quite as dangerous if 
transmitted by a cooperative as if 
transmitted by a public utility, I con- 
sider that such a view was reasonable. 

But it is urged, and the report and 
order holds, that the legislature had 
the view that electricity when trans- 
mitted by a public utility, or by a co- 
Operative organized under the Rural 
Electric Codperative Act or which be- 
comes subject to the act, is dangerous ; 
but electricity when transmitted by a 
cooperative organized under the Agri- 
culture Stock Codperative Act is not 
dangerous. I consider that such a 
view would have been absurd. 

In searching out the intention of the 
legislature we should not give to its 
enactment an unreasonable construc- 
tion where a reasonable construction 
is permitted. 

Moreover, it is presumed that the 
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legislature did not intend to enact leg- 
islation which would result in inequal- 
ity of regulation in so far as it ap- 
plies to persons and things reasonably 
within a class as determined by the 
persons or things classified with ref- 
erence to the purposes to be accom- 
plished by the law. 

We quote Volume 12, American 
Jurisprudence, § 479, page 146: 

“Tn order for a classification to meet 
the requirements of constitutionality, 
it must include or embrace all persons 
who naturally belong to the class. 
Such classification must not be based 
on existing circumstances only or so 
constituted as to preclude additions to 
the number included within a class, 
but must be of such a nature as to em- 
brace all those who may thereafter be 
in similar circumstances and condi- 
tions. Furthermore, all who are in 
situations and circumstances relative 
to the subjects of the discriminatory 
legislation ndistinguishable from 
those of the members of the class must 
be brought under the influence of the 
law and treated by it in the same way 
as are the members of the class.” 
(Italics added.) 


A law should be given a construc- 
tion in harmony with its validity. 

As stated on page 1000 of volume 
25, Ruling Case Law: 

“There is a strong presumption in 
favor of the validity and constitution- 
ality of an act, and courts should not 
declare acts of the legislature uncon- 
stitutional unless satisfied of their un- 
constitutionality beyond a reasonable 
doubt.” 

I quote the language of the report 
and order, which is a quotation from 
the report and order in Case No. 9826, 
Maple Grove Teleph. Co. v. Barton 


County Electric Codperative [printed 
herewith] : 

ey The complainant strongly 
insists upon the desirability of regula- 
tion of corporations such as this de- 
fendant. We do not disagree with 
this. We believe that the state should 
endeavor to promote and maintain 
proper regulation not only of pub- 
lic utility corporations but of cor- 
porations similar to this defendant. 
In passing we might note that the 
Commission heretofore strongly 
urged this position in the matter 
of corporations similar to this com- 
plainant, but the question of juris- 
diction was plainly and strongly clari- 
fied by the courts in the cases of State 
ex rel. Lohman & Farmers Mut. 
Teleph. Co. v. Brown and State ex 
rel. Buffum Teleph. Co. v. Public 
Service Commission heretofore re- 
ferred to. hg 


The two cases above cited in the 
majority Report and Order in said 
Case No. 9826 are cases involving the 
operations of mutual telephone com- 
panies. The supreme court held the 
mutual telephone companies were not 
a of such a nature that the ex- 
ercise of its powers will affect public 
rather than private rights,” and con- 
sequently the Commission had no 
power to regulate them. The general 
assembly had not, at the time these 
cases were decided, nor has it now, 
passed any law applicable to mutual 
telephone companies by which the sa fe- 
ty and electrical interference of such 
mutual telephone lines may be regu- 
lated. 

Telephone lines, it is well known, 
are not in themselves dangerous to 
life and limb, nor do they materially 
affect induction or electrical interfer- 
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ence unless energized by lightning or 
by contact with transmission lines car- 
rying a high voltage, as in the instant 
case (7200 volts). The mutual tele- 
phone companies and electric coopera- 
tives, of course, are not “persons and 
things reasonably within a class as 
determined by the persons or things 
classified with reference to the pur- 
poses to be accomplished by the law.” 

The purposes to be accomplished by 
the law (§ 5389, Rev. Stats. 1939), 
again I state, is protection of “safety 
of the public induction or elec- 
trical interference. I see no 
way the two cases above mentioned 
are helpful to us. 

I believe the legislature in the inter- 
est of public safety intended to in- 
clude, within the meaning of the word 
“cooperative” as used in § 5389, Rev. 
Stats. 1939, all so-called codperatives 
whenever, and under whatever act or- 
ganized. 

ry constructing, maintaining, 
and operating its electric transmission 
lines along, upon, under, or across any 
public thoroughfare, or upon, under 
and across any publicly owned lands 

. 
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and that it intended thus to make such 
construction, maintenance, and oper- 
ation of such lines by such codpera- 
tives in conformity with the rules and 
regulations of the Commission as ap- 
plicable to like lines constructed, main- 
tained, and operated by public utili- 
ties. 

Such a conclusion makes a uniform 
application of the rules and regula- 
tions to all who transmit electric en- 
ergy along, upon, under or across any 
public thoroughfare or upon, under 
and across any publicly owned lands 
in the state of Missouri. 

Therefore, I believe, the Commis- 
sion ought to take jurisdiction of the 
problem herein and to make such or- 
der as the merits require that human 
life and limb be protected, and induc- 
tion and electrical interference be min- 
imized. 


James, Commissioner, dissenting: 
I concur in the dissent filed by Com- 
missioner Van Osdol in this case, and 
further dissent for the reasons set 
forth in my memorandum filed in Case 
No. 9826, Maple Grove Teleph. Co. v. 
Barton County Electric Cooperative 
[printed herewith]. 





MINNESOTA SUPREME COURT 


Tri-State Telephone & Telegraph Company 


Intercounty Telephone Company 


[No. 33038.] 
(— Minn —, 1 NW(2d) 853.) 
Rates, § 246 — Initial tariffs — Necessity of approval. 
1. Under Mason St. 1927, § 5290, no approval by Railroad and Ware- 
house Commission is required of the initial tariffs of rates filed by a tele- 
phone company, p. 276. * 
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Certificates of convenience and necessity, § 40 — When required — Rerouting 


of telephone messages. 
2. Under § 5299, a telephone company is not required to obtain from the 
Commission a certificate of public convenience to authorize it to reroute 
messages by the use of existing lines and equipment, p. 277. 


Service, § 457 — Telephones — Physical connection — Presumption. 


3. Under § 5295, there is a presumption that, where application is made 
therefor, public convenience will be promoted by the physical connection 
of the lines of telephone companies, p. 277. 


Service, § 459 — Telephones — Physical connection — Routing of messages. 


4. An order of the Commission for the continuance of physical connection 
of lines of telephone companies whose lines connect at different points, 
which directs the routing of messages so that one company must turn 
over to the other at the first point of connection messages which it has 
received for transmission and for which it has the facilities, in effect 
deprives such company of the use of its property for its own business as 
to the part of the transmission which it can make over its own lines and 
gives that part of its business to the company to which such transfer is 
ordered, and is to that extent confiscatory and unreasonable, p. 277. 


Service, § 459 — Telephones — Physical connection — Continuance — Terms and 


APPEARANCES: 


conditions. 
5. Under § 5295, where facts found by Commission show, or in the ab- 
sence of explicit finding the statutory presumption is, that public conven- 
ience will be promoted by the continuance of a physical connection between 
the lines of telephone companies, it is the mandatory duty of the Com- 
mission to order the continuance of such connections. But, under the stat- 
ute, the function of prescribing reasonable terms and conditions for such 
continuance of the connection is for the Commission, and where that has 
not been done the case should be remanded to the Commission for that 


purpose, p. 278. 
[January 2, 1942.] 
Headnotes by the Court. 

PPEAL from District Court judgment setting aside and vacat- 
A ing order of Commission requiring continuance of physical 
connection of telephone lines and the routing of messages as un- 

der a canceled contract; judgment modified and remanded. 


¥ 


C. B. Randall, of (herein referred to as Tri-State) 


St. Paul, and Noel C. Fleming, of 
Minneapolis (Tracy J. Peycke, of 
Omaha, Neb., of counsel), for appel- 
lant; Sawyer & Sawyer, of Winona, 
for respondent. 

Peterson, J.: This proceeding 
was instituted before the Railroad and 
Warehouse Commission under Mason 
St. 1927, § 5295, by the Tri-State 
Telephone and Telegraph Company 
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against the Intercounty Telephone 
Company (herein referred to as In- 
tercounty) to compel, upon _ the 
ground of public convenience, the con- 
tinuance of the physical connection of 
the lines of the companies maintained 
under contract, notice of termination 
of which pursuant to its terms had 
been given by Intercounty. 

The statute provides for compul- 
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sory physical connection of telephone 
lines and for the continuance of such 
connection where public convenience 
so requires. The first paragraph pro- 
vides in part: “Whenever public con- 
venience requires the same, every tele- 
phone company shall, for a reasonable 
compensation, permit a physical con- 
nection or connections to be made, and 
telephone service to be furnished be- 
tween any telephone exchange system 
operated by it, and the telephone toll 
line or lines operated by another com- 
pany, or between its telephone toll 
line or lines and the telephone ex- 
change system of another telephone 
company, or between its toll line and 
the toll line of another company, 
whenever such physical connection or 
connections are practicable and will 
not result in irreparable injury to the 
telephone system so compelled to. be 
connected.” It also provides that 
where, after investigation and hear- 
ing, the Commission shall find that 
“physical connections will not result 
in irreparable injury to such telephone 
properties, it shall by order direct that 
such connections be made, and pre- 
scribe reasonable conditions and com- 
pensation therefor and for the joint 
use thereof.” 

The second paragraph provides: 
“Wherever a physical connection or 
connections exist between any tele- 
phone exchange system operated by a 
telephone company and the toll line or 
lines operated by another telephone 
company or between its toll line or lines 
and the telephone exchange system of 
another telephone company, or be- 
tween its toll line and the toll line of 
another telephone company, neither of 
said companies shall cause such con- 
nection to be severed or the sefvice be- 
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tween said companies to be discontin- 
ued without first obtaining an order 
from the Commission upon an appli- 
cation for permission to discontinue 
such physical connection. Upon the 
filing of an application for discontinu- 
ance of such a connection, the Com- 
mission shall investigate and ascertain 
whether public convenience requires 
the continuance of such physical con- 
nection, and if the Commission so 
finds, shall fix the compensation, terms 
and conditions of the continuance of 
said physical connection and service 
between said telephone companies.”’ 

Tri-State owns and operates tele- 
phone exchanges at St. Paul, Owaton- 
na, Austin, Albert Lea, and many in- 
termediate points, with toll lines con- 
necting its several exchanges. It has 
a line extending from Owatonna 
through Blooming Prairie to Hayfield. 

Intercounty has exchanges at Ellen- 
dale, Blooming Prairie, and Hayfield. 
It has toll lines which connect these 
exchanges and which extend from El- 
lendale to Owatonna, Ellendale to 
New Richland, Ellendale to Hollan- 
dale, Blooming Prairie to Hollandale, 
Hayfield to Dodge Center, and Hay- 
field to Brownsdale. 

Both companies acquired their prop- 
erties, in the area where Intercounty 
operates, from corporate predecessors 
to whose rights and franchises they 
have succeeded. Intercounty’s lines 
were built about 1901. It acquired 
them in the manner stated in 1926. 
Tri-State acquired its properties in 
the same manner in 1918. 

Sometime prior to 1915, the then 
owners and operators of the lines in 
question by contract arranged for 
physical connections of the Intercoun- 
ty and Tri-State lines at Owatonna, 
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Blooming Prairie, and Hayfield. Ap- 
parently the contract has been renewed 
or extended from time to time. In 
1938 the parties entered into the con- 
tract here involved. 

Under the contractual arrangement, 
all Intercounty messages destined for 
Owatonna and points beyond coming 
into its exchanges at Hayfield and 
Blooming Prairie were transferred at 
those points to Tri-State for transmis- 
sion. Messages from Owatonna and 
beyond destined for Intercounty’s sub- 
scribers at Blooming Prairie and Hay- 
field were carried over Tri-State’s 
lines to those points, where they were 
transferred to Intercounty. In short, 
Tri-State had the entire long-distance 
“haul” between Hayfield-Blooming 
Prairie and Owatonna. Messages be- 
tween Ellendale and points tributary 
thereto destined to Owatonna and be- 
yond were transmitted over Intercoun- 
ty’s lines. At Owatonna outgoing 
messages were transferred from In- 
tercounty’s lines to Tri-State’s, and in- 
coming messages were transferred 
from Tri-State’s to Intercounty’s 
lines. Toll messages originating at 
Hayfield and Blooming Prairie des- 
tined for Owatonna and beyond were 
never carried by Intercounty over its 
own lines via Ellendale. All its 
other toll messages were carried over 
its own lines. 

Becoming dissatisfied with the con- 
tractual arrangement, Intercounty de- 
cided to terminate it and gave notice 
of such intention. Thereupon Tri- 
State instituted the present proceed- 
ing. It claims that public convenience 
requires continuance of the physical 
connections and that as a matter of 
law it is entitled to carry toll messages 
as it did under the contract, subject 
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only to a determination of its compen- 
sation by the Commission. 

Intercounty admits that public con- 
venience requires the continuance of 
the physical connections. It claims 
that it is entitled to carry to Owatonna 
over its own lines all messages des- 
tined for Owatonna and beyond re- 
ceived by it at any exchange, including 
those at Blooming Prairie and Hay- 
field, and to transfer the same to Tri- 
State at Owatonna by means of the 
connection there existing, and it prayed 
for an appropriate order in the 
premises. 

The effect of granting Intercounty’s 
counter petition would be to permit 
Tri-State to have the haul from 
Owatonna to Blooming Prairie at 
Hayfield and to permit Intercounty to 
have such haul over its own lines from 
Hayfield and Blooming Prairie via EI- 
lendale to Owatonna. In other words, 
Intercounty wants to carry its mes- 
sages as far as its lines permit instead 
of transferring them to Tri-State at 
the first junction point, just as it is 
willing to accord to Tri-State a similar 
haul of its messages from Owatonna 
to Blooming Prairie and Hayfield.’ 

The proceeding, instituted as one to 
compel continuance of the physical 
connections between the companies, 
finally involved only the routing of 
messages. Tri-State characterizes all 
business between Hayfield, Blooming 





1 Owatonna, Blooming Prairie, and Ellen- 
dale form a triangle. Owatonna lies to the 
north about 15 miles northeast of Ellendale 
and about 18 miles northwest of Blooming 
Prairie, which in turn is about 12 miles east of 
Ellendale. Hayfield lies about 10 miles east 
of Blooming Prairie. -Under the contract 
transmission is along the line of the triangle 
between Blooming Prairie and Owatonna. In- 
tercounty petitions to route the messages along 
the base of the triangle to Ellendale and 
thence up its westerly side between Ellen- 
dale and Owatonna. 
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Prairie and Owatonna as its—“our” 
—hbusiness, whether it originates on 
Intercounty’s lines or not. It contends 
that it is entitled to have the routing 
of messages continued as before as a 
matter of legal right upon the ground 
that it has lines and equipment for 
handling such business and has on file 
with the Commission a tariff of its 
charges; and that Intercounty is not 
entitled to its proposed routing for the 
reasons that, since Tri-State has such 
lines and equipment, it will constitute 
a duplication of telephone lines and 
equipment in violation of Mason St. 
1927, § 5299, to permit Intercounty 
to route its messages as proposed ; that 
Intercounty’s proposed routing via 
Ellendale of messages destined for 
Owatonna will involve an extension of 
its lines for which a certificate of pub- 
lic convenience will be required under 
§$ 5300, which Intercounty admittedly 
does not have, and that Intercounty 
has failed to secure the Commission’s 
approval of its tariff of toll charges 
for the proposed routing which it has 
filed pursuant to § 5290. 

In opposition, Intercounty showed 
that neither it nor its predecessors had 
ever filed or been required to file any 
tariffs until about four or five months 
prior to the hearing before the Com- 
mission, when at the suggestion of the 
Commission it then filed its tariffs, and 
that sometime thereafter a represen- 
tative of the Commission had confer- 
ences with the representatives of In- 
tercounty and other companies operat- 
ing in the same general part of the 
state concerning the adjustment and 
equalization of rates. Apparently the 
Commission had not approved Inter- 
county’s tariffs. 

Intercounty contended that} since it 
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did not propose to install any new lines 
or equipment, but intended to use 
those which it already had and had 
been using for many years, there was 
no duplication of telephone lines and 
equipment and hence no need for a 
certificate of public convenience un- 
der § 5299; that it proposed only to 
reroute a part of its business and not 
to extend its lines; that the approval 
of its tariffs by the Commission is not 
required by the statute; but, if it 
were, such approval is not a condition 
precedent to granting its petition and 
can and should be given when and if 
it is determined that messages are to 
be routed as it has petitioned, and that 
it is entitled on this record to haul its 
messages over the routes mentioned. 
There was no showing that public 
convenience required that messages 
from Hayfield and Blooming Prairie 
destined for Owatonna and beyond 
should be transferred to Tri-State at 
Hayfield and Blooming Prairie rather 
than at Owatonna after transmission 
to that point via Ellendale. While the 
continuance of the connections under 
the contract was requested upon the 
ground of public convenience, deci- 
sion by the Commission turned upon 
what it considered, as we shall point 
out instantly, to be the strict legal 
rights of the parties rather than the 
requirement of public convenience. 
At the hearing, counsel for Inter- 
county was informed that the question 
of public convenience would be “de- 
termined” by “what rights” it might 
have. The Commission, then being 
so advised, adopted the view that In- 
tercounty had “no right, by prescrip- 
tion or otherwise, to transmit mes- 
sages” from Hayfield and Blooming 
Prairie to Owatonna via Ellendale, and 
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that the right to transmit messages 
from Hayfield and Blooming Prairie 
to Owatonna “direct belongs” to Tri- 
State. The opinion rests upon the 
propositions that Tri-State either held 
or did not need—it is not clear which 
—a certificate of public convenience 
and had filed and secured the approval 
of its toll charge tariffs; that Inter- 
county did not have such a certificate 
for the business in question; and that 
the Commission had not “authorized” 
“a tariff for such service.” There- 
upon the Commission made a decision 
that public convenience required the 
continuance of the physical connec- 
tions of the lines of the two compa- 
nies and the routing of messages as 
under the canceled contract and that 
Tri-State had a right to the routing 
from Hayfield and Blooming Prairie 
direct to Owatonna, and it retained 
jurisdiction to ascertain the compen- 
sation to be paid Tri-State for such 
service. 

On appeal by Intercounty, the case 
was tried on the record made before 
the Commission. The court below 
held, and judgment was entered, that 
Intercounty was entitled to carry the 
messages from Hayfield and Bloom- 
ing Prairie to Owatonna via Ellendale 
and to deliver the messages to Tri- 
State lines at Owatonna by means of 
the existing physical connection of the 
lines there; that the Commission’s or- 
der be set aside and vacated; and that 
either party might apply to the Com- 
mission for a further hearing and tak- 
ing of further evidence respecting rea- 
sonable division of tolls and charges 
as to business transacted. Tri-State 
appeals from the judgment. 

[1] 1. No approval by the Com- 
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mission of the initial tariff of rates 
filed by Intercounty was necessary. 
Section 5290 provides: ‘Upon the 
taking effect of this act it shall be the 
duty of every telephone company to 
forthwith file with the Commission a 
schedule of its exchange rates, tolls 
and charges for every kind of service, 
together with all rules, regulations, and 
classifications used by it in the conduct 
of the telephone business, all of which 
shall be kept on file by the Commis- 
sion subject to public inspection.” 
This relates to the initial filing. The 
statute contains no provision that the 
Commission shall approve or author- 
ize the tariffs. The filing of the tar- 
iffs without more constitutes compli- 
ance with the statute. Although the 
statute has been in force since 1915, 
the tariffs in question were the first 
and only ones filed by Intercounty. If 
there was fault in failure to file the 
tariffs at a prior time, it must rest up- 
on the Commission in failing to com- 
pel a prior filing as well as upon the 
company for its omission. Where 
such rates are unreasonable, the Com- 
mission on its own motion or a com- 
plaint may prescribe reasonable rates 
under Mason St. 1927, § 5291, which 
provides: “No rates filed with the 
Commission shall be changed by any 
telephone company without an order 
of the Commission sanctioning the 
same.” The Commission’s approval 
or authorization is required only to 
change old and to establish new rates 
in lieu thereof. 

Furthermore, there is no good rea- 
son why tariffs of rates for a proposed 
service should be approved until it is 
determined that the service is to be 
rendered. In holding that the tariffs 


should be approved before the service 
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was authorized the Commission plain- 
ly got the cart before the horse. 

[2] 2. By Mason St. 1927, § 5299, 
it is provided: ‘No exchange lines or 
equipment shall be constructed or in- 
stalled for the purpose of furnishing 
local rural or toll telephone service to 
the inhabitants or telephone users in 
any locality in this state, where there 
is then in operation in the locality or 
territory affected thereby another tele- 
phone company already furnishing 
such service, without first securing 
from the Commission a declaration, 
after a public hearing, that public con- 
venience requires such proposed tele- 
phone lines or equipment ; but the gov- 
erning body of any municipality shall 
have the same powers of regulation 
which it now possesses with reference 
to the location of poles and wires so 
as to prevent any interference with the 
safe and conveneient use of streets 
and alleys by the public.” 

The statute is not applicable to the 
instant case because Intercounty did 
not propose to construct or install 
lines or equipment for the purpose of 
furnishing local rural or toll telephone 
service already rendered by another 
company. The important fact is that 
Intercounty, not another company, 
was furnishing such rural or toll serv- 
ice. Tri-State was not furnishing 
such service. Intercounty transmit- 
ted messages coming into its Hayfield 
and Blooming Prairie exchanges to 
Owatonna via Tri-State’s lines, and 
its other messages for Owatonna over 
its own lines via Allendale. It pro- 
poses to continue to furnish such serv- 
ice, but by a different routing—that is, 
by transmitting all messages to Owa- 
tonna via Ellendale. Further, such a 
routing involves the use of existing, 


not the construction or installation of 
new, lines and equipment. It is clear 
that the statute has no application to 
the instant case. Intercounty was not 
required to obtain a certificate of pub- 
lic convenience for the rerouting of 
its business. 

[3] 3. It is also provided in § 5295; 
“Whenever application is made to the 
Commission requesting physical con- 
nection it shall be presumed that such 
connection is necessary, and that the 
public convenience will be promoted 
thereby, and the burden of overcom- 
ing such presumption shall be upon 
the party resisting such application.” 
The presumption that public conven- 
ience will be promoted by the physical 
connections applies to those of Inter- 
county as well as those of Tri-State. 

[4] 4. Section 5295 is also explicit 
that an order directing compulsory 
physical connection of the lines of 
telephone companies must “prescribe 
reasonable conditions.” This require- 
ment applies also to the continuance 
of existing connections. Reasonable- 
ness is implicit in any regulation. The 
statute is a regulatory measure de- 
signed to secure the continuous trans- 
mission of telephonic messages by 
compelling telephone companies to 
physically connect their lines where the 
public convenience requires. It does 
not authorize the taking of one com- 
pany’s business and giving it to an- 
other: “It has been held that the con- 
stitutional delegation of power to re- 
quire physical connection between two 
telephone systems does not confer the 
right to compel business intercourse 
between two competing companies to 
the detriment of either, nor does it 
give the right to specify the routing of 
messages to the detriment of one com- 


277 42 PUR(NS) 








MINNESOTA SUPREME COURT 


pany.” (Italics supplied.) Annota- 
tion, 11 ALR 1217. 

The mere fact that there was prior 
connection of the lines of the compa- 
nies under contract gives rise to no 
rights with respect to continuance of 
such connections. The prior connection 
does not entitle either company to have 
the contractual arrangement contin- 
ued. Nor does it operate as a dedica- 
tion of the telephone properties to the 
joint use for which the contract pro- 
vided. Oklahoma-Arkansas Teleph. 
Co. v. Southwestern Bell Teleph. Co. 
(1930) 45 F(2d) 995, PUR1931B 
401, 76 ALR 944, and annotation at 
p. 953 et seq. 

The case of Gilman v. Somerset 
Farmers’ Co-Op. Teleph. Co. 129 Me 
243, PUR 1930E 362, 151 Atl 440, is 
squarely in point that the order here 
is unreasonable. There, as here, the 
lines of two telephone companies had 
been physically connected under con- 
tractual arrangement. The contract 
was terminated by giving the required 
notice. In a proceeding to compel 
physical connection as it existed under 
the contract the Commission by order 
directed such physical connection and 
that messages originating on one line 
be transferred to the other at the 
nearest point of connection. The ef- 
fect of such transfer was to deprive 
the one company of hauling messages 
over its lines as far as they extended 
and to that extent compelled it to give 
to the other a part of the haul for 
which it had facilities. The court held 
that the order, so far as it compelled 
the one company to transfer its mes- 
sages to the other so as to deprive it 
of part of the haul over its own lines 
and gave that part of the haul to the 
company to which the transfer was 
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made, directed confiscation of the 
transferring company’s property, not 
regulation, stating (129 Me at p. 250, 
PURI1930E at p. 367): 

“Requirement, fair and reasonable, 
that one public telephone utility con- 
nect its lines with those of another, 
would not amount, in a constitutional 
sense, to a taking of property. 

“The Public Utilities Commission 
may, to some extent, affect and curtail 
the property and property rights of 
public utilities, but the Commission 
may not, under the guise of supervi- 
sion, regulation, and control, take such 
property and rights. Property and 
property rights may not be taken, ex- 
cept the taking be by eminent do- 
main.” 

The decision refers to many of the 
principal cases. There is no decision 
to the contrary. The distinction be- 
tween regulation and _ confiscation 
marks the line between validity and in- 
validity. New England Teleph. & 
Teleg. Co. v. Department of Public 
Utilities, 262 Mass 137, PUR1928B 
396, 159 NE 743, 56 ALR 784. 
Therefore, the Commission’s order di- 
recting Intercounty to transfer to Tri- 
State, at Hayfield and Blooming Prai- 
rie, messages originating on its own 
lines which it could carry to Owaton- 
na via Ellendale, deprived Intercoun- 
ty of the use of its facilities to make 
such haul and required it to turn over 
to Tri-State that part of its business. 
To that extent the order was unreason- 
able and void. 

[5] 5. The district court properly 
held that to such extent the Commis- 
sion’s order was void. As the record 
then stood, it showed public conven- 
ience for the physical connection de- 
manded by Intercounty. No further 
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finding was necessary to establish 
such fact. The only fact remaining to 
be found was that of reasonable com- 
pensation for the connection. The 
Commission had retained jurisdiction 
to find such fact. All that remained 
for the court was to “make such or- 
der to take the place of the order ap- 
pealed from as is justified by the rec- 
ord before it.’ Mason St. 1927, 
§ 5308. In the instant case, that or- 
der was one which the law compelled 
and with respect to which neither the 
Commission nor the court had any dis- 
cretion, viz., to order the physical con- 
nection as demanded by Intercounty. 
The language of § 5295 is mandatory. 
It plainly says that where the Com- 
mission finds that public convenience 
so requires it shall order the continu- 
ance of existing connections. The leg- 
islative function has been delegated to 
the Commission with very definite 
limitations. The Commission is vest- 
ed with the function of determining 
the facts—that is, the existence of 
public convenience, reasonable terms 
and conditions, and just compensa- 
tion. With the question of compensa- 
tion we are not now concerned, be- 
cause the Commission has retained 
jurisdiction to determine that fact. 
The Commission has not prescribed 
any terms and conditions for the con- 
nections demanded by Intercounty, 
since its decision was adverse to that 
company. Upon remand, it can and 
it will be the duty of the Commission 
to prescribe such terms and conditions. 

The statute prescribes the rule, 
where it is found that public conven- 
ience requires the continuance of a 
connection. Once the fact of such 
public convenience is established, the 
statute provides that the Commission 
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“shall” order the continuance. While 
the Commission is vested with discre- 
tion in exercising the fact-finding 
function, it has no discretion with re- 
spect to its own duty when the facts 
are once found. Where public con- 
venience so requires, the duty of the 
Commission to order the continuance 
of a connection is mandatory and 
without discretion. 

The statute also limits the fact-find- 
ing function of the Commission by 
providing that a petition for compul- 
sory physical connection, which also 
applies to the continuance of such a 
connection, is presumed to be required 
by public convenience. Where, as 
here, the petition stands uncontrovert- 
ed, the presumption prevails and estab- 
lishes the fact that public convenience 
requires the continuance of the con- 
nection. Where a statute defines and 
prescribes a duty dependent upon a 
finding of certain facts, the duty be- 
comes absolute and without discretion 
upon the finding of such facts. So, 
here, the duty to order the continuance 
of the connection at Owatonna became 
absolute and without discretion when 
the fact that public convenience so re- . 
quired was established in virtue of the 
statutory presumption. 

In Oklahoma-Arkansas Teleph. Co. 
v. Southwestern Bell Teleph. Co. 33 
F(2d) 770, PUR1929E 260, affirmed 
45 F(2d) 995, PUR1931B 401, 76 
ALR 944, certiorari denied (1931) 
283 US 822, 75 L ed 1437, 51 S Ct 
346, where the situation of the compa- 
nies was practically the same as that 
in the instant case, the court used lan- 
guage which is applicable here (45 F 
(2d) at p. 999, PUR1931B at p. 
407): “It is certainly no more incon- 
venient or expensive to transmit and 
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receive messages over the lines of ap- 
pellee than over those of appellant. 
Prompt and continuous service is af- 
forded in fact and within the meaning 
of the pertinent statutes.” 

Our conclusion is that, since the 
Commission was not guided by appli- 
cable rules of law in arriving at its de- 
cision, its decision is illegal. State v. 
Minneapolis & St. L. R. Co. (1941) 
209 Minn 564, 297 NW 189. It is un- 
reasonable, also, for the reasons which 
we have stated. On the record, Inter- 
county’s claim of right to transfer 
messages at Owatonna after transmit- 
ting them from Hayfield, Blooming 
Prairie, and other points via Ellendale 
should have been sustained. The judg- 
ment that the Commission’s order be 
vacated; that Intercounty is entitled 
to route its messages via Ellendale to 


Owatonna and there pass them to Tri- 
State by means of the existing connec- 
tion; and that the case be remanded 
to the Commission for further pro- 
ceeding respecting reasonable division 
of tolls and charges was correct. The 
judgment should have provided fur- 
ther, and it is hereby modified so as to 
provide, that upon remand the Com- 
mission prescribe reasonable terms 
and conditions for the continuance of 
such connections. 

Of course the Commission may, in 
its discretion, further consider the 
questions presented by this record in 
the light of any further showing as to 
the facts. 


Affirmed as modified. 


Stone, J., took no part in the con- 
sideration or decision of this case. 





SECURITIES AND EXCHANGE COMMISSION 


Re Hartford Gas Company 


[File No. 31-426, Release No. 3277.] 


Intercorporate relations, § 14.1 — What constitutes controlling interest. 

Holding company control of more than 27 per cent of the votes of a sub- 
sidiary was held to constitute the continuance of a controlling interest, within 
the meaning of § 2(a) (8) of the Holding Company Act, 15 USCA § 79b 
(a) (8), notwithstanding steps taken with a view to removing the presump- 
tion of such control by (1) sale by the parent of all interest in a wholesale 
company supplying the subsidiary, (2) resignation of a parent representa- 
tive as a director of the subsidiary, (3) a subsidiary budget planned without 
consulting with the parent, (4) lessening of intercompany correspendence 
and communication, and (5) a suggestion by the subsidiary president that 
the parent dispose of its interest in the subsidiary. 


[January 21, 1942.] 


Serene to receive additional evidence on question of hold- 

ing company control, as ordered by United States Circuit 

Court of Appeals for the Second Circuit; modification of orig- 

inal order denied. For earlier decision, see Re Hartford Gas 
Co. (1941) Release No. 2613, 41 PUR(NS) 437. 
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APPEARANCES: Barclay Robinson, 
of Robinson, Robinson & Cole, for the 
applicant; Harry G. Slater, for the 
Public Utilities Division of the Com- 
mission. 


By the Commission: Our original 
order in this proceeding, denying the 
application of the Hartford Gas Com- 
pany for a declaration that it is not 
a subsidiary company of the United 
Gas Improvement Company, the 
United Corporation, or the Connecti- 
cut Gas and Coke Securities Company, 
was issued on March 13, 1941. Re 
Hartford Gas Co. (1941) Holding 
Company Act Release No. 2613, 41 
PUR(NS) 437.) Pursuant to § 24 
(a) of the Public Utility Holding 
Company Act of 1935, 15 USCA 
§ 79x (a) HGC filed its petition for 
review of our order on April 25, 1941, 
in the United States circuit court of 
appeals for the second circuit. On 
October 14, 1941, HGC made appli- 
cation to that court for leave to ad- 
duce additional evidence. The Com- 
mission did not oppose the application, 
and the court ordered that such addi- 
tional evidence be taken. The hearing 
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for this purpose was held on Novem- 
ber 25, 1941.? 

The additional evidence presented 
relates entirely to circumstances oc- 
curring after the closing of the orig- 
inal hearing and after the issuance of 
our original findings and order on 
March 13, 1941, supra. This evi- 
dence shows, and we accordingly find, 
that the following changes have been 
effected since the date when the orig- 
inal hearing herein was closed: 

1. In April of 1941 UGI disposed 
of its entire stock holdings in the Con- 
necticut Light and Power Company, 
the company from which HGC buys 
the bulk of its gas supply? 

2. Harold R. Sterrett, who was ad- 
mittedly a representative of CGCS 
and UGI on the HGC board of direc- 
tors, resigned from the board in Sep- 
tember of 1941. His successor is 
Frederick U. Conard, a local manu- 
facturer, who is vice president of the 
Underwood Elliott Fisher Company 
and is not affiliated with UGI, UC, or 
CGCS; 

3. Norman B. Bertolette, HGC’s 
president, has testified that he plans 
to submit HGC’s 1942 budget to the 





1 The following abbreviations were used in 
our original opinion and are used generally in 
the course of this opinion: 


The Hartford Gas Company .... HGC or the 
“applicant” 
The United Gas Improvement 
CORMIBRR occas ctr. Conwete GI 
The United Corporation ....... UC 
The Connecticut Gas and Coke 
Securities Company ........ CGCS 
The Connecticut Light and Pow- 
cag ae ER Ne Oe CL&P 
— a Gas Light Compa- 
Bee heh g Oe ahs Ueland abate NHG 


2 The relevant provisions of § 24(a) are: 

“Any person or party aggrieved by an or- 
der issued by the Commission under this title 
may obtain a review of such order in the 
circuit court of appeals of the United States 
within any circuit wherein such person re- 
sides or has his principal place of business. 
‘. If application is made to the court for 
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leave to adduce additional evidence, and it is 
shown to the satisfaction of the court that 
such additional evidence is material and that 
there were reasonable grounds for failure 
to adduce such evidence in the proceeding 
before the Commission, the court may order 
such additional evidence to be taken before 
the Commission and to be adduced upon the 
hearing in such manner and upon such terms 
and conditions as to the court may seem prop- 
er. The Commission may modify its findings 
as to the facts by reason of the additional 
evidence so taken, and it shall file with the 
court such modified or new findings, which, if 
supported by substantial evidence, shall be con- 
clusive, and its recommendation, if any, for 
the modification or setting aside of the original 
order. . 

8CL&P’s role in connection with HGC’s 
gas supply is discussed in our original opin- 
ion. Holding Company Act Release No. 2613. 
supra. 
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board of directors without first con- 
sulting UGI. This would constitute 
a departure from prior practice: 

4. Correspondence and communi- 
cation between HGC and UGI have 
been less frequent since the original 
hearing herein was closed than in 
prior years. 

Bertolette also testified that he tried 
twice to induce UGI to dispose of its 
interest in HGC. He testified that he 
made this move once of his own voli- 
‘tion and once by express instruction of 
‘the HGC board. UGI’s holdings of 
HGC stock, directly and indirectly, re- 
main as they were, however, at the 
close of the original hearing, and it 
was shown that UGI has consistently 
controlled about 27 per cent of the 
votes cast at recent HGC stockhold- 
ers’ meetings.* 

Thus, the additional evidence pre- 
sented shows an intercorporate pic- 
ture in which some features dis- 
cussed in our original opinion have 
been eliminated but in which other sig- 
nificant indicia of controlling influ- 
ence remain unaltered. Moreover, as 
has been indicated, all of the addi- 
tional evidence offered relates to facts 
and circumstances occurring after 
HGC’s application had been filed and 
denied and our order issued. Conced- 
edly, most of these changes in the in- 
tercorporate picture were expressly 
carried out with a view to their pos- 


sible effect in this proceeding,® and the 
weight to be given to the additional 
evidence must be considered in that 
light. Cf. Detroit Edison Co. v. Se- 
curities and Exchange Commission 
(1941) 119 F(2d) 730, 739, 39 PUR 
(NS) 193. 

UGI’s voting strength continues. 
A holding company which regularly 
casts more than 27 per cent of the 
votes at stockholders’ meetings of an 
operating company is likely to com- 
mand respectful attention and re- 
sponsive action if occasion warrants 
active manifestation of influence upon 
management or policies of the operat- 
ing company. Even if we assume that 
there is no such active manifestation, 
or that the influence is not invariably 
effective, we cannot hold, in view of 
the power inherent in UGI’s stock 
holdings and in view of the additional 
circumstances outlined in our original 
opinion which remain unchanged, that 
the applicant has made the requisite 
showing to enable us to find that the 
“controlling influence” specified in 
clause (iii) of § 2 (a) (8) of the 
act, 15 USCA § 79 b (a) (8), is 
absent. In Detroit Edison Co. v. 
Securities and Exchange Commis- 
sion, supra, at pp. 738, 739 of 119 F 
(2d), 39 PUR(NS) at p. 205, the 
court dealt with the clause in ques- 
tion as follows: 

e. The present act undertakes 





4HGC has 150,000 common and 30,000 pre- 
ferred shares outstanding; each share car- 
ries one vote. UGI, UC, and CGCS control 
21.98 per cent of this total voting strength 
(Holding Company Act Release No. 2613, 
supra). A tabulation was introduced at the 
recent hearing to show the total number of 
votes cast at annual meetings from 1935 
through 1941. The percentages of the total 
shares voted represented by the UGI-UC- 
CGCS votes cast at such meetings are as 
follows : 


Date of Total UGI-UC 

Annual Shares CGCS 

Meeting Voted Percentage 
Fat T5080 ok aco 142,431 27.77 
Fan 2e, 1980) oo. ens 145,343 27.22 
May 1987 ici acie e's 142,590 27.74 
Mat 16, 1908 kc. 144,965 27.34 
Mar 15, 1989. as cavs 145,842 27.13 
Mar. 20; 1940. o....0.5. 143,854 27.50 
Mar. "192998? oe osc. 143,902 27.49 


5UGI’s disposition of its stockholdings in 
CL&P appears to have been effected as a 
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to bring within its ambit all sub- 
sidiaries subject to ‘controlling influ- 
ence’ of a parent. This phrase should 
be construed in the light of the pur- 
pose of the act of which it is a part, 
and when understood in this setting 
and in the light of its ordinary signif- 
ication, it means the act or process, or 
power of producing an effect which 
may be without apparent force or di- 
rect authority and is effective in check- 
ing or directing action, or exercising 
restraint or preventing free action. 
The phrase as here used, does not 
necessarily mean that those exercising 
controlling influence must be able to 
carry their point. A controlling in- 
fluence may be effective without ac- 
complishing its purpose fully.” 

The guaranty contract under 
which UGI guarantees the payment of 
dividends on the publicly held pre- 
ferred stock of CGCS (the holding 
company through which UGI controls 
11.67 per cent of HGC’s outstanding 
voting securities), like many other 
incidents discussed in our original 
opinion, serves to emphasize the long- 
term associations of UGI in the Con- 
necticut area.© The only sources of 
income for CGCS continue to be its 
holdings in NHG and HGC. Counsel 
for HGC, indeed, admits that the 
guaranty “constituted a reason why 
UGI might wish to exert a controlling 
influence over HGC,” 7 arguing none- 
theless that the guaranty “in itself 
does not constitute a means of exer- 
cising a controlling influence.” We 
may concede that the guaranty obliga- 


tion furnishes motive rather than 
means, but we do not believe it has 
been shown that UGI would be at a 
loss for the means if it felt the need 
for affirmative action to protect an 
important source of its income. The 
motive, of course, would be present 
by reason of its direct investment 
alone, but it-is clear that the addi- 
tional elemerits introduced by the 
CGCS arrangement cause UGI’s in- 
terest' in HGC to transcend that of 
simple and direct investment. 

The position taken by HGC in its 
brief and at the supplemental hearing 
indicates a tendency to look upon our 
original order herein as one sounding 
in “cease and desist’? terms, rather 
than as a declaration of status based 
upon a comprehensive examination of 
intercorporate history. This appar- 
ent misconception doubtless induced 
Bertolette to state at several points in 
his testimony that he would be will- 
ing to stop certain intercorporate 
practices if this Commission felt that 
they should be stopped or “if there 
was any question at all on the part 
of the SEC.” These statements 
might be justified if our original con- 
clusion had involved a finding that the 
influences disclosed by the intercorpo- 
rate history were presumptively detri- 
mental to HGC, followed by an ad- 
monition to change the setting in 
which such influences originated. But 
we are not now concerned with the 
cessation of any particular corporate 
practice; our findings relate to a 
status defined by the act rather than 





step in compliance with the requirements of 
§ 11(b)(1) of the act, 15 USCA § 79k(b) 
(1). See Re United Gas Improv. Co. (1941) 
Holding Company Act Release No. 2692. 

6 The guaranty arrangement dates from 
1926. The Koppers Company was the orig- 
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inal guarantor; UGI’s contract of indemnity 
is fully discussed in our original opinion. 
Holding Company Act Release No. 2613, su- 
pra. 
7 HGC’s supplemental brief, p. 9. 
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in clause (iii) of § 2 (a) (8) was 


to the intrinsic nature of the influences 
manifested.® 

Terms used in a statute, even when 
they are specifically defined, often sug- 
gests the ordinary meanings attached 
to them in commercial parlance. In 
the corporate field the term “sub- 
sidiary” has many conventional con- 
notations. Bertolette, when he testi- 
fied concerning his course of manage- 
ment of “a UGI subsidiary in the 
full sense of the word,” antedating 
his management of HGC, apparently 
had these connotations in mind. The 
language of clause (iii) of § 2 (a) 
(8) was contrived, however, for the 
express purpose of embracing many 
relationships which were not generally 
regarded as those of parent and sub- 
sidiary according to preéxisting con- 
cepts. The legislative history of the 
act clearly reveals that the standard 
of “controlling influence” as set forth 


formulated in order to “meet the 
varied and subtle forms which corpo- 
rate interrelationships have in the 
past and will in the future take.” ® 
And to achieve the policy and purposes 
of the act, we have consistently in- 
terpreted the standards of §§ 2 (a) 
(7) and 2(a) (8) to include a much 
broader field than the conventional 
concept of the parent-subsidiary rela- 
tionship.’° 

We believe that HGC, notwith- 
standing the additional evidence as 
adduced and herein discussed, has 
not made the requisite showing to en- 
able us to find that there is an ab- 
sence of “controlling influence’ as 
that term is used in clause (iii) of 
§ 2 (a) (8). Accordingly, we can- 
not recommend any modification of 
our original order. 





8 Compare Re Pacific Gas & E. Co. (1941) 
Holding Company Act Release No. 2988, 


p. 27: 

“We desire to emphasize that our holding 
in this respect is not to be taken to mean that 
any stigma is cast upon applicant or that we 
think that applicant is not properly regarded 
as a California corporation. Nor do we mean 
to indicate that the influence of North Amer- 
ican necessarily is or will be improperly ex- 
ercised. The only question which we have 
decided is that, in the circumstance of this 
case where the statute presumptively requires 
that PG&E be regulated as a subsidiary of 
North American, the facts in the record be- 
fore us do not demonstrate that PG&E is 
entitled to be excepted from the general re- 
quirement of regulation as a subsidiary of a 
registered holding company.’ 


8See Sen. Rep. No. 621, 74th Cong. Ist 


Sess. at p. 23; H. R. Rep. No. 1318, 74th 
Cong. Ist Sess. at p. 9. 
10 See, e.g.. Re The Detroit Edison Co. 


(1940) 7 SEC 968, 35 PUR(NS) 65; peti- 
tion for review denied, Detroit Edison Co. 
v. Securities and Exchange Commission 
(1941) 119 F(2d) 730, 39 PUR(NS) 193, 
cert. denied (1941) — US —, 86 L ed —, 
62 S Ct 105; Re American Gas & E. Co. 
(1941) Holding Company Act Release No. 


2749, 40 PUR(NS) 453; Re Pacific Gas & 
E. Co. (1941) Holding Company Act Release 
No. 2988. 

For cases in which we have held that the 
requisites of clauses (i), (ii), and (iii) of 
§§ 2(a)(7) and 2(a)(8) have been met, see 
Re Allied Chemical & Dye Corp. (1939) 5 
SEC 151 (where applicant owned slightly 
more than 10 per cent of voting securities of 
alleged subsidiary but had no representation 
on its board, and where United Light & Pow- 
er Company owned more than 51 per cent of 
voting securities and actually controlled the 
alleged subsidiary); Re The Detroit Edison 
Co. supra (where application granted with 
respect to United Light & Power Company 
which owned 20.27 per cent of Detroit Edi- 
son’s voting securities, while North American 
owned only 19.28 per cent; the record showed 
that numerous attempts by United Light & 
Power to obtain representation on the board 
and a voice in the management had failed) ; 
Re Panhandle Eastern Pipe Line Co. (1941) 
Holding Company Act Release No. 2778, 41 
PUR(NS) 408 (applicant held not to be a 
subsidiary of Missouri-Kansas Pipe Line 
Company, despite ownership of 42 per cent 
of applicant’s common stock); Re The 
Bridgeport Gas Light Co. (1940) Holding 
Company Act Release No. 2440 
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PENNSYLVANIA PUBLIC UTILITY COMMISSION 


Re W. D. George et al., Trustees of 
Pittsburgh Railways Company 


[Application Docket No. 61009.] 


Corporations, § 23 — Reorganization plan — Approval. 
A revised plan of reorganization for a transportation corporation, referred 
to the Commission for consideration by order of a Federal district court 
pursuant to Chap. X of the Federal Bankruptcy Laws, should be approved 
as fair and in the public interest when amended to overcome objections pre- 


viously stated by the Commission. 





Valuation, § 51.1 — Capitalisation in reorganization — Earning power. 
Discussion, in dissenting opinion, as to necessity of new capitalization of 
a reorganized corporation being based on reasonably prospective income, 


p. 287. 


Corporations, § 21 — Reorganization — Participation — Insolvent corporation. 
Statement, in dissenting opinion, that when a transportation company is in- 
solvent in both the equity and bankruptcy sense the doctrine of absolute 


priority applies, p. 288. 


(BucHANAN, Commissioner, dissents in separate opinion.) 
[January 12, 1942.] 
PPLICATION for approval of revised plan of reorganization 


with amendments; approval granted. 


For earlier dect- 


sions, see 38 PUR(NS) 434, 41 PUR(NS) 193. 


By the Commission: By order is- 
sued on November 5, 1941, at A. 
60471, 41 PUR(NS) 193, we disap- 
proved the revised plan of reorganiza- 
tion for the Pittsburgh Railways 
Company System dated June 2, 1941. 
Amendments to the revised plan, 
aimed to meet our objections there- 
to, were formulated by the trustees of 
Pittsburgh Railways Company and 
Pittsburgh Motor Coach Company, 
subsidiary, under date of December 
15, 1941, and are here before us for 
consideration by order of the United 
States district court for the western 
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district of Pennsylvania entered on 
December 18, 1941, pursuant to Chap. 
X of the Federal Bankruptcy Laws, as 
amended. 

Our objections to the revised plan, 
and the amendments intended to over- 
come them, are as follows: 

As originally drawn, the revised 
plan provided that Washington and 
Canonsburg Railway Company and 
Pittsburgh, Canonsburg and Wash- 
ington Railway Company be excluded 
from the reorganization, with the re- 
sult that interurban street railway 
service between Pittsburgh and Wash- 
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ington (Pa.) and local street railway 
service in Washington would be termi- 
nated by Pittsburgh Railways Com- 
pany upon its reorganization. We 
were (and are) agreeable to the ex- 
clusion of those two companies from 
the reorganization and to the exclusion 
of their properties and services from 
the Pittsburgh Railways System, but 
we said that some arrangement should 
be made for the operation of such serv- 
ices by the reorganized Pittsburgh 
Railways Company until Washington 
and Canonsburg Railway Company 
and Pittsburgh, Canonsburg and 
Washington Railway Company shall 
have arranged to operate them. To 
meet this objection the following lan- 
guage has been added to subsection F 
of § 1 of the revised plan: 

“However, pursuant to the recom- 
mendations of the Pennsylvania Pub- 
lic Utility Commission in its order 
dated November 5, 1941 (Application 
Docket No. 60471), supra, upon con- 
firmation of the plan the trustees pro- 
pose that the new company shall tem- 
porarily operate for the account of the 
owners for a reasonable length of time 
the properties of Washington and 
Canonsburg Railway Company and 
Pittsburgh, Canonsburg and Wash- 
ington Railway Company until the 
owners of these properties shall have 
arranged to take over and operate 
them.” 

Under such an arrangement the re- 
organized company necessarily would 
continue operation of the Pittsburgh- 
Washington and local Washington 
services until we should have approved 
their operation by other entities or 
the discontinuance of such operation. 
Our approval would be given only 
if we should find, upon applications 
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duly filed and heard, that such dis- 
continuance is necessary or proper for 
the service, accommodation, or con- 
venience of the public. 

The revised plan also provides for 
the ultimate abandonment of parts or 
all of a number of other street railway 
routes, and the substitution of bus 
service on most of them. We con- 
curred in that program, but said that 
the facilities marked for abandon- 
ment, although properly excluded 
from the capitalization base, neverthe- 
less should be taken into the accounts 
of the reorganized company, with ap- 
propriate offsetting reserves. This 
has been provided for in amended 
Exhibit F, being a pro forma balance 
sheet as of March 31, 1941, of the re- 
organized company. 

With respect to the financial fea- 
tures of the reorganization, we found 
no fault with the proposed issuance 
of $9,786,100 principal amount of 
general mortgage bonds and 298,076 
shares of no-par common stock. But 
we did object to the proposal to place 
a stated value of $100 a share, or a 
total stated value of $29,807,600, on 
the stock. If that were done, then 
the combined principal amount of 
bonds and stated value of stock 
would total $39,593,700, whereas we 
found the value of assets available for 
the support of general mortgage bonds 
and common stock to be only $30,- 
000,000. The reorganizers have 
cured the defect by assigning a stated 
value of $67 a share, or a total stated 
value of $19,971,092, to the common 
stock, thus bringing the combined 
principal amount of general mortgage 
bonds and stated value of common 
stock down to $29,757,192, which is 
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below our $30,000,000 capitalization 
figure. 

The revised plan as thus amended 
meets with our approval. 

All the matters covered in the 
amendments having been fully aired 
at the public hearings on both the first 
and the revised plans of reorganiza- 
tion, we have found it unnecessary 
to hold a hearing on the amendments. 

The trustees and their able counsel 
are to be commended for amending 
the revised plan so promptly and so 
completely along the lines suggested 
in our order of November 5th. 

The matters and things involved in 
the revised plan of reorganization, as 
amended, having been duly presented 
and full consideration thereof having 
been given, we find and determine that 
the revised plan as amended is fair 
and in the public interest; therefore, 

Now, to wit, January 12, 1942, it is 
ordered: 

1. That a certain revised plan of 
reorganization for Pittsburgh Rail- 
ways Company and Pittsburgh Motor 
Coach Company, comprehending the 
reorganization of the Pittsburgh Rail- 
ways Company System, proposed by 
W. D. George and Thomas M. Ben- 
ner, trustees, under date of June 2, 
1941, and filed in the district court 
of the United States for the western 
district of Pennsylvania on July 1, 
1941, and filed with the Pennsylvania 
Public Utility Commission on July 
2, 1941, as amended by amendments 
dated December 15, 1941, filed in said 
court on December 18, 1941, and 
filed with said Commission on De- 
cember 19, 1941, be and is hereby ap- 
proved as being fair and in the public 
interest. 

2. That a copy hereof be filed with 


the district court of the United States 
for the western district of Pennsyl- 
vania on or before January 17, 1942. 


Commissioner Buchanan files a dis- 
senting opinion. 


BUCHANAN, Commissioner, dis- 
senting: The principal difference be- 
tween us lies in the method of deter- 
mining the capitalization of the new 
Pittsburgh Railways Company. 

The law is clear that the new capi- 
talization should be based on reason- 
ably prospective income. Quite obvi- 
ously any reorganization is predicated 
upon “whether or not the earnings 
may reasonably be expected to meet 
the interest and dividend requirements 
of the new securities as a sine qua non 
to a determination of the integrity and 
practicability of the new capital 
structure.” Consolidated Rock Prod- 
ucts Co. v. Du Bois (1941) 312 US 
510, 85 L ed 982, 61 S Ct 675. It 
was the failure to meet such require- 
ments that placed the Railways in its 
present predicament. Likewise it was 
the failure to recognize this elemental 
fact in the 1924 bankruptcy that 
caused the 1938 repetition. If the 
reasonably prospective earnings will 
not support a capital structure exceed- 
ing $12,000,000 a $30,000,000 capi- 
talization found by the majority cer- 
tainly cannot give an equitable re- 
turn to all types of securities. 

Testimony in the record shows that 
the 1939 income, after adjustments 
according to formulae of the railways 
operating group and expert opinion, 
amounted to $624,126; and in 1940, 
with the same adjustments, $759,958. 
Of course, the latter figure reflects 
some of the present war or defense 
boom. Averaging the two items, and 


287 42 PUR(NS) 








PENNSYLVANIA PUBLIC UTILITY COMMISSION 


rounding for the purposes of this dis- 
cussion, would indicate $700,000 to 
be a reasonably prospective income of 
the Pittsburgh Railways. Increased 
revenues, due to war conditions, will 
be offset by increased expenses caused 
by the same thing. This is indicated 
by testimony by witnesses of the 
Philadelphia Transportation Com- 
pany presently before us. Capitaliz- 
ing the item of $700,000 on the basis 
of a 6 per cent return gives a base of 
$11,650,000 for the issuance of se- 
curities for reorganization purposes. 

There may be two reasons for a 
higher capitalization as found by the 
majority: 

1. The allocation of new securities 
to old is made less objectionable to 
old security holders because there are 
more dollars to play with. 

2. As the new capitalization be- 
comes lower, more of the creditors 
will be excluded. 

They are intertwined but the latter, 
in particular, might even go to the 
extreme of eliminating control by the 
Philadelphia Company of the reor- 
ganized system. Loss of control by 
Philadelphia Company is no good rea- 
son to find higher valuations. 

There can be no question from this 
record that Pittsburgh Railways Com- 
pany is insolvent in both the equity 
and bankruptcy sense. This being 
true, the doctrine of absolute priority 
applies. Northern P. R. Co. v. Boyd 
(1913) 228 US 482, 57 L ed 931, 33 
S Ct 554; Case v. Los Angeles Lum- 
ber Products Co. (1939) 308 US 
106, 84 L ed 110, 60 S Ct 1. 

“Neither the Commission (I.C.C.) 
nor the court is authorized or permit- 
ted to give stockholders anything if 
the debtor’s assets are of a value less 


than the aggregate of its debts.” Chi- 
cago, Milwaukee, St. Paul & Pacific 
Railroad Company Case, infra; Con- 
solidated Rock Products Co. v. Du 
Bois, supra. 

Philadelphia Company, the imme- 
diate holding company of Pittsburgh 
Railways, in addition to large bond 
and stock holdings also is the holder 
of notes of Railways and others ex- 
ceeding $12,000,000. Some of these 
securities may or may not have a 
participation in the reorganization de- 
pending upon the application of the 
Boyd and Los Angeles Lumber prin- 
ciples to them and dependent upon 
the dollar amount of the new capital- 
ization. Likewise if the principles of 
Taylor v. Standard Gas & E. Co. 
(1939) 306 US 307, 83 L ed 669, 59 
S Ct 543 (the so-called Deep Rock 
Case) are applicable, the picture may 
be further altered. Certainly these in- 
vestments should be closely scruti- 
nized. 

The events at Pearl Harbor on De- 
cember 7, 1941, have rendered moot 
the matter of the substitution of bus 
transportation for street railway 
transportation and the matter of 
abandonment of any street railway 
facilities, at this time. Rubber re- 
strictions, priorities, and common 
sense dictate the abandonment of the 
private automobile in favor of public 
transportation. This comes at an in- 
opportune time as the burden upon the 
Pittsburgh Railways system will be 
made greater due to, first, that the 
Pittsburgh Railways Company had 
awakened from its customary lethargy 
to the realization that a considerable 
portion of its transportation system 
was inadequate and obsolescent and 
was prepared to do something about 
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it but can’t do it now; secondly, main- 
tenance costs and operating costs will 
be excessively high due to the fact 
that track and other facilities are in 
need of replacement. 

It has been suggested that perhaps 
standards required for railroad re- 
organizations might be the basis of 
my objection to the majority’s method 
of determining its valuation of the 
Pittsburgh Railways property. That 
is not the case. The standards re- 
quired under § 207, Title 11, USCA, 
as laid down by the Consolidated 
Rock Products Case, above, requires 
sufficient net income to adequately de- 
fray all fixed charges and dividend re- 
quirements. That is the law of this 
case and that is the law that I have 
applied in my determination of capi- 
talization to rates. 

“As to the necessity and character 
of the findings, the court in the Consol- 
idated Rock Products Case spoke and 
the rule it announced applies to the 
.C.C. in railroad reorganizations as 
fully as it applies to the district court 
in other reorganization cases. Save 
as modified by § 77(e) the Commis- 
sion should follow the opinion in that 
case. 

“This (prospective income as basis 
of plans of reorganization), it seems 
to us, is the cornerstone of a sound 
reorganization plan. That is the first 
question that must be answered. And 
the answer must be a dependable one. 
For meeting the obligations of the 
new company cannot be left merely to 
hopes of favorable winds. A decade 
of indisputable statistics is available. 
The realization of expected earnings 
is essential to the future of debtor. 
Every dollar of value of debtor should 


be allotted to its creditors (and, if 
the showing warranted it, to the stock- 
holders), but there is neither justifi- 
cation for, nor satisfaction in, a plan 
which tomorrow brings only a harvest 
of barren regrets. 

“No plan of reorganization (and 
for that matter, any original financ- 
ing) can be justified, called safe, or 
sound, or honest, unless there is made 
provision, which has reasonable prom- 
ise of fulfillment, for the meeting of 
corporate obligations, whether repre- 
sented by notes or stock. Dependence 
on luck, unforeseeable future profits, 
or wild hopes is the first step toward 
bankruptcy and the end is often even 
worse than an experience in a court 
of bankruptcy. Chicago, M. St. P. & 
P. R. Co. v. Trustees, No. 7686, Oc- 
tober Term 1941, Seventh Circuit 
Court of Appeals of the United States, 
December 4, 1941.” 

From the experience gained in the 
reorganization proceedings of the 
Philadelphia Rapid Transit Company, 
the approval of the plan of reorganiza- 
tion in this case should be accom- 
panied by an order upon the new com- 
pany to submit to the Commission for 
approval the opening entries on the 
books of account of the new company 
made in accordance with the Inter- 
state Commerce Commission system 
of accounts as adopted by the Penn- 
sylvania Public Utility Commission. 

In view of the above matter and 
what was said at the time of the re- 
jection of the original plan and re- 
vised plan of reorganization, I con- 
clude that the plan of reorganization 
as presently before us is neither fair 
nor in the public interest and should 
be rejected. 
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PENNSYLVANIA PUBLIC UTILITY COMMISSION 
Pennsylvania Public Utility Commission 


Westmoreland Water Company 


[Complaint Docket No. 12601.] 


Procedure, § 33 — Rehearing — Evidence not formerly presented. 
1. A company which, at hearings in proceedings relating to service exten- 
sions, had an opportunity to show the fair value of its used and useful prop- 
erty but failed to do so, has no standing to complain or to request a further 
hearing in order to present such evidence, p. 291. 

Return, § 1 — Basis for findings. 
2. No finding can be made as to return on fair value when the record is void 
of sufficient evidence for a finding of fair value, p. 291. 

Procedure, § 33 — Rehearing — Additional evidence — Increased cost. 
3. A time must come in extension proceedings as well as in rate proceedings 
when the record should be finally closed in order that the Commission may 
perform its duty as a regulatory body, notwithstanding allegations on ap- 
plication for rehearing that costs have increased, p. 294. 

Service, § 187 — Extensions — War-time restrictions. 
4. Allegations that, owing to a national emergency, it will be difficult to se- 
cure priorities under the national defense laws and to secure materials and 
assure their delivery are too speculative to merit consideration on an applica- 
tion for rehearing of an order requiring water extensions, where the peti- 
tioner does not allege that it has applied for and has been refused a priority 
rating by the Supply Priorities and Allocation Board, p. 294. 

Return, § 63 — Confiscation — Burden of proof. 


5. The burden of proving that construction of extensions ordered by the 
Commission would amount to confiscation is upon a water company periiany 
ing for rehearing, p. 294. 


(THorNE, Commissioner, dissents.) 
[February 3, 1942.] 


- for rehearing on order requiring water extension; 
rehearing denied and order modified. 


y 
By th OMMISSION: The Com- . 9826—Rev. August F. Schilling et al. 
y the C " 10378—Mrs. Otto Philips 
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water service therefrom on or before 
November 1, 1941. 

The rule was dismissed with respect 
to the extensions covered by the fol- 
following informal complaints : 

I. C. 9701—Abe Moore 

I. C. 10640—Frank Tospon 

I. C. 11408—Eugene D. Reiber 

I. C. 11673—Borough of North Irwin 

The rule with respect to the fol- 
lowing informal complaints was con- 
tinued and set down for further hear- 
ing: 

. 10043—Herman Kugler et al. 
. 12616—Ewing Watt 


. 12343—Harry White 
. 13283—Leonardo Berardo 


ANNAN 


A copy of the order was served 
upon petitioner on July 24, 1941, and 
on August 8, 1941, petitioner filed a 
petition for rehearing and an order 
of supersedeas, pending further or- 
der of the Commission. 

It is alleged in paragraph 2 of the 
petition that the Commission failed 
to accord due weight to the present 
fair value of the existing property of 
the Greensburg division of petitioner, 
and that the depreciation found to ex- 
ist did not represent merely deferred 
maintenance, as stated in the order. 

Since the testimony of petitioner as 
to fair value and accrued deprecia- 
tion was fully and adequately consid- 
ered at pages 8, 9, 10, 11, 62, and 
63 of the order, no further discussion 
thereof is necessary. 

[1] It is alleged in paragraph 3 
of the petition that petitioner “expects 
to be able to prove that the present 
fair value of the Greensburg division 
of the Westmoreland Water Com- 
pany, as of the date of this petition, 
excluding all consideration of going 


value, is not less than $3,400,000, and 
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your petitioner represents that it will 
be able to offer competent legal proof 
of said present fair value.” 

The petitioner was given every op- 
portunity at the hearings held in these 
proceedings to present any and all evi- 
dence and testimony, that it had, to 
show the fair value of its used and 
useful property. We found in our 
former order “that the record is in- 
sufficient for a reasonably accurate 
finding by us of reproduction cost new 
or accrued depreciation thereon. 
Without evidence of original or his- 
torical cost, the record is void of suff- 
cient evidence for a finding by us of 
fair value.” If the petitioner had 


competent evidence and_ testimony 
that was not offered, the fault lies 
with the petitioner. Having sat 


silent and taken the chance of a fa- 
vorable decision on the record as 
made, the petitioner now has no 
standing to complain or to request a 
further hearing. 

The matters contained in the alle- 
gations of paragraphs 4 and 5 are 
also covered in other paragraphs of 
the petition and will be discussed later 
on in this order. 

[2] It is alleged in paragraph 6 
of the petition that the Commission 
erred “in not finding from the evi- 
dence in the record that your petitioner 
was not earning in excess of a fair re- 
turn on the present fair value of its 
property in the Greensburg division.” 

As stated above, respondent’s tes- 
timony as to fair value was fully and 
adequately considered in said order at 
pages 62 and 63, where it is stated: 

“While it is true that respondent 
has set forth the depreciated reproduc- 
tion cost of its Greensburg division at 


July 31, 1939, at $3,593,815 and dis- 
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counted the same in estimating there- 
from a fair value of $3,250,000, we 
are of the opinion that the record is 
insufficient for a reasonably accurate 
finding by us of reproduction cost new 
or accrued depreciation thereon. 
Without evidence of original or his- 
torical cost the record is void of suffi- 
cient evidence for a finding by us of 
fair value.” It, therefore, follows 
that since no finding of fair value 
could be made, no finding could be 
made of return on fair value. 

It is alleged in paragraph 7 of the 
petition that the Commission erred 
“in that throughout the report and 
order filed in this proceeding, each of 
the several extensions was reviewed 
and separately considered on its merits 
and not considered as to the total ef- 
fect on the existing property of the 
company.” 

There is no merit to the above alle- 
gation as it clearly appears from the 
order that the extensions were con- 
sidered separately and cumulatively. 
On page 13 of the order it is said: 

“It appears that the scope of these 
extensions is such that they should be 
reviewed separately upon their merits 
and their ability to be absorbed into 
the existing property of the company 
as sufficiently remunerative proposi- 
tions. For these reasons and in order 
to protect the interests of each group 
of potential consumers who have com- 
plained to the Commission seeking ex- 
tensions of respondent’s distribution 
facilities and service, there follows the 
evidence with respect to the economic 
feasibility of each extension.” And 
on page 61 it is said: 

“While, according to respondent, 
the lesser return brought about by the 
cumulative addition of all of these ex- 
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tensions would decrease the return 
over the property as a whole from 
5.156 per cent to 5.026 per cent only, 
we do not deem it reasonable to re. 
quire respondent to construct all of 
these extensions at its cost at this 
time. There is being considered here, 
not only each of these extensions in- 
dependent of the others but also the 
combination of eight extensions cost- 
ing upwards of $330,000.” 

Furthermore, statements made by 
counsel for petitioner and the intro- 
duction of general testimony as to the 
value of the company’s property, fol- 
lowed by a separate exhibit covering 
each one of the informal complaints, 
clearly show that petitioner based its 
defense on the theory that the exten- 
sions would be considered separately 
as well as cumulatively. 

It is alleged in paragraph 8 of the 
petition, that the “Commission erred 
in finding as to the various extensions 
that the expected revenue would be 
increased.” 


The question of expected increase 
in revenues in each extension ordered 
constructed was fully and adequately 
considered in the order so no further 
discussion thereof is necessary. 

It is alleged in paragraph 11 of the 
petition that the operating expenses 
which are reflected in the estimated 
out-of-pocket expense have been and 
are continuing to increase because of 
increased labor costs due to unioniza- 
tion of the personnel, and that such 
increase would inevitably increase the 
unit cost for rendering service where- 
by the net return will be less than the 
estimates of record which were based 
on conditions existing as of October, 
1940. 

While it is true that said increase 
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will affect the operating expenses of 
petitioner, still the increase will not 
be reflected to any great extent in the 
out-of-pocket expenses of each exten- 
sion, since the increase will only be 
reflected in meter reading, billing and 
collecting, and in maintenance ex- 
pense. It appears that increased labor 
costs have a very slight effect upon 
the return to be anticipated on these 
extensions, as will be shown herein- 
after. However, said effect is not 
sufficient to alter our judgment that 
the extensions should be constructed. 

It is alleged in paragraph 13 of the 
petition that the extensions cannot be 
installed for the capital cost as tes- 
tified by petitioner’s witnesses, or at 
the capital cost found in the order, 
because the price of cast iron pipe, 
delivered at Greensburg, has _in- 
creased $3 per ton. It is further al- 


leged that respondent asked for bids 


on excavation, laying, back-filling, 
rock excavation, hauling, and the set- 
ting of fire hydrants in each of the 
five extensions, from each of the four 
contracting firms which had previous- 
ly bid, and whose bids formed the 
basis of the finding of the Commission 
as to the cost of the extensions, and 
that one contractor had declined to 
bid and the bids of the other three 
were higher than their former bids. 

As stated above, with respect to the 
increase in labor costs, it appears that 
increased material costs have a very 
slight effect upon the return to be an- 
ticipated on these extensions, and that 
such effect is not sufficient to alter our 
judgment that the extensions should 
be constructed. ” 

For example, the application of the 
alleged increased construction costs, as 
set forth in the petition, to the items 
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of property and materials required in 
the extension of facilities and service 
to the village of New Stanton (Schill- 
ing v. Westmoreland Water Co. I.C. 
9826), including alleged changes in 
the unit costs of pipe, trenching and 
backfilling, rock excavation, hauling, 
setting of fire hydrants and overheads 
upon such increased costs for con- 
tingencies, engineering and supervi- 
sion, and indirect costs, shows that the 
net effect of the alleged change of 
unit costs amounts to about $1,915. 
Based on the alleged changes of unit 
prices, the cost of constructing the 
extension would be $49,258. 


The allegations with respect to in- 
creased operating expenses are gen- 
erally stated in the petition of August 
8, 1941, and do not show the actual in- 
crease of such expenses in amount or 
in relation to the various types of labor 
used in the operation of these exten- 
sions. In considering these allega- 
tions we find that at the hearings 
which followed on September 25 and 
26, 1941, in this proceeding, as direct- 
ed with respect to certain of the ex- 
tensions by the Commission order of 
July 8, 1941, the petitioner subse- 
quently submitted exhibits which 
show the unit operating expenses for 
the extensions under review, indicat- 
ing that they furnish the proper basis 
for determining increased operating 
expenses rather than the general av- 
erage of 174 per cent as alleged in 
the petition. Ignoring the decrease of 
cost of water and decreased cost of 
maintenance of fire hydrants as shown 
in September, 1941, and considering 
only the increased unit costs of meter 
reading, billing and collecting and 
maintenance of distribution system, 
services and meters, as set forth in 
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those exhibits, and further allowing 
additional annual depreciation § ex- 
pense upon the increased cost of the 
extension, the total operating expenses 
would be increased from $1,239.24 
to about $1,301. The increase in ex- 
penses involving labor is about 16.2 
per cent in excess of the amounts pre- 
viously allowed for such items. 

On the basis of the foregoing and 
assuming that there has been no inter- 
vening increase of operating revenues 
above those estimated by petitioner, 
it appears that the showing of imme- 
diate return upon the extension is 4 
per cent as compared to 4.22 per cent 
as set forth in the order of July 8, 
1941. Considering the effect of in- 
creased revenues that might be an- 
ticipated by petitioner through the in- 
stallation of more than three outlets 
by the applicants for water service, 


thereby subject to higher minimum 
charges, our order of July 8, 1941, 
estimated that the probable return 
upon the said extension would be 4.69 


per cent. Revision of this figure by 
reason of petitioners’ allegations of 
increased construction costs and op- 
erating expenses would reduce the re- 
turn from 4.69 per cent to 4.38 per 
cent. 

Thus, the net effect of increased 
construction costs and increased op- 
erating expenses as alleged, is to re- 
duce the return in an amount which 
in our opinion is not sufficient to alter 
our judgment that the extension 
should be constructed. 

Similar computations of the effect 
of the alleged increased construction 
costs and operating expenses upon 
the other extensions which petitioner 
was required to construct by our order 
of July 8, 1941, do not show reduc- 
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tions in return sufficient to alter our 
judgment that each of these exten- 
sions should be constructed. 

[8] Furthermore, by our order of 
December 3, 1940, the petitioner was 
permitted to reopen its case in chief 
and a further hearing was granted in 
order to present evidence and testi- 
mony as to increased cost of labor 
and material. We are of the opinion 
that in extension proceedings, as well 
as in rate proceedings, a time must 
come when the record should be final- 
ly closed in order that the Commis- 
sion may perform its duty as a regu- 
latory body: United States v. North- 
ern P. R. Co. (1933) 288 US 490, 
77 L ed 914, 53 S Ct 406. 

[4] In paragraphs 14, 15, and 
17 of the petition, it is alleged that due 
to the national emergency it will be 
difficult to secure priorities under the 
national defense laws, and of secur- 
ing materials and assuring delivery 
even after the materials are secured. 

The petitioner does not allege that 
it has applied for and has been re- 
fused a priority rating by the Supply 
Priorities and Allocation Board. In 
our opinion the allegations contained 
in those paragraphs are too specu- 
lative to merit consideration at this 
time: St. Joseph Stock Yards Co. v. 
United States (1936) 298 US 38, 80 
L ed 1033, 14 PUR(NS) 397, 565 
Ct 720. 

[5] In paragraph 16 of the peti- 
tion, it is alleged that petitioner is not 
earning a fair return on the present 
fair value of its existing used and 
useful property, and that it would con- 
stitute a taking of property without 
just compensation and without due 
process to require the construction of 
such extensions. 
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The burden of proving that the 
construction of the extensions would 
amount to confiscation was upon the 
petitioner. As stated hereinabove, 
“‘The record is void of sufficient evi- 
dence for a finding by us of fair 
value.’ It, therefore, follows that 
since no finding of fair value could be 
made, no finding could be made of 
return on fair value.” 

In Riverton Consol. Water Co. v. 
Public Service Commission (1932) 
105 Pa Super Ct 6, 159 Atl 177, 
Judge Linn (now Justice Linn), 
speaking for the court, at page 13, 
said : 


“ 


The record gives us no in- 
formation whatever about the value of 
the company’s plant, used and useful, 
in the water service, or of its return 
on that base; the rate base and the re- 
turn are facts; their relation deter- 


mines whether or not there is confisca- 
tion. It may very well be that if the 
service is extended and rendered at a 
loss on the immediate installation cost, 
that the company will still be making 
an adequate return on all its opera- 
tions; the burden of proving confisca- 
tion was, of course, on the water com- 
pany; the evidence does not support 
it. In People ex rel. New York & Q. 
Gas Co. v. McCall (1917) 245 US 
345, 350, 62 L ed 337, PUR1918A 
792, 797, 38 S Ct 122, it is said: 
‘There is no showing in the record as 
to the fair value of the entire property 
of the gas company used in the public 
service, nor of the rate of return which 
it was earning thereon, and therefore 
even if the return on the cost of com- 
plying with the order be conceded to 
be inadequate, this would not suffice 
to render the order legally unreason- 
able: Atlantic Coast Line R. Co. v. 
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North Carolina Corp. Commission 
(1907) 206 US 1, 24, 26, 51 L ed 
933, 27 S Ct 585, 11 Ann Cas 398; 
Missouri P. R. Co. v. Kansas ex rel. 
Taylor (1910) 216 US 262, 54 Led 
472, 30 S Ct 330; Puget Sound Trac- 
tion, Light & P. Co. v. Reynolds, 244 
US 574, 580, 61 L ed 1325, PUR 
1917F 57, 37 S Ct 705, 5 ALR 13.” 

We are, therefore, of the opinion 
that petitioner has not met its burden 
of proof. 

All the matters and things involved 
having been fully considered; there- 
fore, 

Now, to wit, February 3, 1942, it is 
ordered: 

1. That the prayer of the petition 
of the Westmoreland Water Company, 
respondent, for a rehearing, be and is 
hereby denied. 

2. That the prayer of the petition 
of the Westmoreland Water Company, 
respondent, for an order of super- 
sedeas staying all proceedings under 
the order heretofore issued in this pro- 
ceeding, be and is hereby denied. 

3. That paragraph 2 of the order 
of July 8, 1941, which reads as fol- 
lows: “That Westmoreland Water 
Company, respondent, forthwith be- 
gin the construction of the afore- 
mentioned extensions covered by that 
portion of the Commission’s rule 
which has been made absolute in the 
preceding paragraph 1, and to com- 
plete the construction thereof and in- 
itiate water service therefrom on or 
before November 1, 1941,” be and is 
hereby modified to read as follows: 

That Westmoreland Water Com- 
pany, respondent, forthwith begin the 
construction of the aforementioned 
extensions covered by that portion of 
the Commission’s rule which has been 
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made absolute in the preceding para- 
graph 1, and to complete the construc- 
tion thereof and initiate water serv- 
ice therefrom on or before June 1, 


1942. 


Commissioner Beamish being absent 
did not participate in the vote on this 
order. Commissioner Thorne dis- 
sented. 
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Northern B. Parrett et al. 


United Muted Gas Company 


[Complaint Docket No. 13612.] 


Service, § 290 — Gas pressure regulator — Burden of cost. 
A public utility supplying gas service from one of its pipe lines, through a 
privately owned service line on which a regulator is located to reduce the 
pressure to that permissible for service as required by Commission regula- 
tions, in charter territory of the company, must furnish and install at its 
own expense all regulating equipment necessary to render the service, with- 
out making a special charge therefor, regardless of the location of its pipe 


lines. 


[February 10, 1942. Rehearing denied March 16, 1942.] 


“ede ach against charge by natural gas company for in- 
stallation of regulating equipment; sustained. 


By the Commission: Respondent, 
a public utility with charter rights to 
serve in Bradford township, McKean 
county, is now supplying gas service 
from one of its pipe lines to complain- 
ants through a privately owned serv- 
ice line on which a regulator is located 
to reduce the pressure to that permissi- 
ble for service as required under Com- 
mission Circular No. 9A, adopted 
April 9, 1914, amended September 
13, 1920, and made part of this rec- 
ord as respondent’s Exhibit No. 2. 

Complainants residing along West 
Branch road, Route No. 346, 23 miles 
west of Bradford, Bradford township, 
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McKean county, are presently receiv- 
ing gas service from respondent and 
complain that the respondent is willing 
to furnish that service provided com- 
plainants pay a very high price for the 
regulator and equipment needed to 
furnish gas to their home. 

It appears that about fifteen years 
ago complainants were customers of 
respondent. Connection was made at 
the end of respondent’s pipe line and 
service was rendered through a long 
service line owned by complainants 
and others. About 1936 service from 
respondent was terminated, over the 
consumers’ protests, and thereafter 
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until February, 1941, complainants 
were customers of William F. Mel- 
huish when, at A. 59931, January 13, 
1941, the Commission approved the 
sale of the Melhuish facilities to re- 
spondent. Respondent has no low- 
pressure pipe lines in that vicinity and 
to render service to complainants the 
service line is attached to a pipe line 
with operating pressures higher than 
allowable for the intended service. 
Hence regulating equipment is installed 
so that the pressure at the outlet side 
of the meter will comply with the stip- 
ulation in Commission Circular No. 
9A. The installation of such regulat- 
ing equipment respondent believes 
should be at the expense of the con- 
sumer. The cost of such regulating 
equipment installed, based upon a 
statement of respondent, is $45.07. 
Complainant has paid $20 thereon, 


thus leaving a balance of $25.07. Oth- 
er complainants appeared during the 
hearing and alleged that the charges 
by respondent for the installation of 
regulating equipment are excessive. 

It appears that respondent is author- 
ized to operate in the territory where 


complainant resides. That right cov- 
ers a privilege and also imposes an ob- 
ligation upon the company to render 
proper service in compliance with law 
and regulations adopted by the Com- 
mission. The obligation to render 
service under the Natural Gas Act ap- 
pears to be mandatory. 

In Mathias v. Pennsylvania Gas Co. 
(1923) 6 Pa PSC 530, 533, 534, the 
Commission said: 

“The transportation and supply of 
natural gas for public consumption is 
declared by the act of respondent’s 
creation to be a public use. It is pro- 
vided in the first section of the act that 
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corporations organized thereunder 
shall be formed ‘for the purpose of 
producing, dealing in, transporting, 
storing, and supplying natural gas to 
such persons, corporations, or associ- 
ations within convenient connecting 
distance of its line of pipe as may de- 
sire to use the same.’ The corporation 
is given the right of eminent domain 
for laying pipe lines for the transpor- 
tation and distribution of its product. 
It is a fact within common knowledge 
that these companies, by virtue of 
their right of eminent domain, con- 
struct supply lines, for the transpor- 
tation of gas, through districts where 
no gas is distributed or intended to be 
distributed; also where there are no 
consumers to take the gas. The right 
to appropriate private property for 
public use can be justified only on the 
ground of public necessity, and when 
the legislature granted natural gas 
companies this extraordinary power, 
it evidently intended to safeguard the 
public, within reasonable limits, in 
its right to make use of the corpora- 
tion’s facilities thus authorized to be 
constructed on and over private prop- 
erty. It is unnecessary to determine 
in these complaints whether the lan- 
guage ‘along their lines and within 
their respective districts’ quoted by re- 
spondent from § 10 of the act, is sus- 
ceptible of the interpretation that any 
person, corporation, or association, 
along their lines of transportation, but 
not within any especially designated 
district in which gas is to be distrib- 
uted, is entitled to demand and require 
the corporation to furnish a supply of 
gas for consumption. In any event 
the language quoted from this section 
is to be considered in connection with 
the language used in § 1, and when so 
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considered, the Commission’s jurisdic- 
tion over natural gas companies to re- 
quire reasonable extensions to be 
made by them will be the same as 
over other public utilities.” 

The above decision in so far as it 
relates to consumer service from pipe 
lines was affirmed on October 13, 
1924, by the superior court at Penn- 
sylvania Gas Co. v. Public Service 
Commission, 83 Pa Super. Ct 557. 

On April 9, 1914, the Commission 
adopted Circular No. 9A and, on De- 
cember 13, 1920, an amendment 
thereto. In that circular it is stipu- 


lated that “Each utility furnishing 
natural gas shall maintain at the con- 
sumer’s meter outlet a gas pressure of 
not less than 14 inches, nor more than 
14 inches of water pressure 
thus indicating that it is the respond- 
ent’s obligation to render service at 


” 


the outlet side of the consumer’s me- 
ter within the pressure ranges therein 
indicated. 

Respondent has no rule or regula- 
tion on file with the Commission cov- 
ering any cost to the consumer for the 
installation of regulating equipment to 
so control the pressures as to come 
within the stipulation of Circular No. 
9A and, even though it had a pub- 
lished rule covering such costs, it 
would not be binding upon the Com- 
mission since it appears to be in vio- 
lation of a Commission regulation 
adopted in 1914 and likewise even 
though it has been and still is the prac- 
tice of the company to require the con- 
sumer to bear the expense of installing 
a regulator. Such practice, when in 
violation of an established principle by 
the Commission, cannot be construed 
as controlling and thus nullify the prin- 
ciple established by the Commission 
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in Circular No. 9A, no more so than 
was the established practice supported 
by published rules of many utilities in 
the past that required the installation 
of service lines from the main to the 
curb and likewise that meters be in- 
stalled at the consumer’s expense, 
Those rules and practices were out- 
lawed by Commission decisions and 
supported by the appellate courts, 
Even though the Commission had es- 
tablished the principle covering the in- 
stallation of service lines and meters, 
it appears that some companies failed 
to abide by the Commission’s findings 
for some time subsequent to the Com- 
mission’s first determination and, in 
clarifying that principle as it related 
to installation of meters, the Commis- 
sion in Bliss v. Springfield Consol. 
Water Co. 3 Pa PSC 1195, PUR 
1919E 176, stated: 

“The complainants charge that the 
Springfield Consolidated Water Com- 
pany does not comply with the order 
of the Commission as to the installa- 
tion of meters and as to the rate to be 
charged these complainants pending 
the installation of the meter. 

“The Commission in its order re- 
quired the respondent to install meters 
for the complainants at its expense. 
The complainants contend that under 
this order the respondent should pay 
all of the expenses incurred in the in- 
stallation, including the cost of any 
valves or any alterations necessary in 
the interior piping in order to accom- 
modate the meter. By installation the 
Commission meant the setting of the 
meter, that is, the insertion of the 
same into the pipe. The piping, with 
the necessary valves for control and 
operation form part of the interior 
plumbing. Any work necessary to ar- 
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range the pipe for the installation of 
the meter and the necessary valves or 
cocks should be at the expense of the 
patron or property owner. This is 
not included in the installation of a 
meter in accordance with the order of 
the Commission.” 

To assume the Commission intend- 
ed Regulation No. 9A was to apply 
only to distribution systems would be 
reading into that stipulation a condi- 
tion that gave preference to a consum- 
er residing along a low-pressure pipe 
line although both consumers are 
served at the same rate. The gas pres- 
sure in a pipe line is not the controlling 
factor to determine whether a consum- 
er should be supplied from a certain 
pipe line. It appears that the respond- 
ent is attempting to have the consumer 
pay for facilities that should be wholly 
under the control of the company, 
which should likewise be responsible 


for the operation of the regulator, and 
that respondent in making such request 
of a consumer is doing so in viola- 
tion of the principle established by the 
Commission in Circular No. 9A in 
1914; therefore, 

Now, to wit, February 10, 1942, it 
is ordered: 

1. That the complaint be and is 
hereby sustained. 

2. That respondent cease and desist 
from charging an applicant for serv- 
ice or a consumer for the installation 
of regulating equipment, regardless of 
the location of its pipe lines. 

3. That respondent, in the present 
complaint and henceforth, furnish and 
install at its expense all regulating 
equipment necessary to render service 
as required in Circular No. 9A. 


Commissioner Beamish being ab- 
sent did not participate in the vote on 
this order. 





SECURITIES AND EXCHANGE COMMISSION 


Re Electric Bond & Share Company 


[File No. 70-475, Release No. 3339.] 


Security issues, § 5 — Repurchase by registered holding company. 
A registered holding company, instead of following a plan of filing successive 
declarations under § 12(c) and Rule U-42 of the Holding Company Act, 
15 USCA § 791 (c), for the repurchase of its own preferred stock in the 
market, should take such a step only as a “stop-gap” program and should 
formulate a more comprehensive plan for distribution or exchange of assets 
to the company’s preferred stockholders. 


[February 20, 1942.] 


ECLARATION under § 12(c) and Rule U-42 of the Holding 
D Company Act regarding expenditure by holding company 
in market purchases of preferred stock; declaration permitted in 

modified form subject to conditions. 
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APPEARANCES: Milton H. Cohen, 
Alfred Berman, and George L. Rodg- 
ers, Jr., of the Public Utilities Divi- 
sion of the Commission; Reid & 
Priest, by A. J. G. Priest for the de- 
clarant; G. Caplan for Hettleman & 
Company of New York city. 


By the Commission: Electric 
Bond and Share Company (“Bond 
and Share”), a registered holding 
company, has filed a declaration under 
§ 12(c) of the Public Utility Hold- 
ing Company Act of 1935, 15 USCA 
§ 791(c), and Rule U-42 thereunder 
regarding the proposed expenditure of 
$5,000,000 to acquire shares of its out- 
standing preferred stock by purchase 
on the New York Curb Exchange. 

On January 5, 1942, we issued our 
notice of and order for hearing with 
respect to the declaration, and direct- 
ed that at such hearing particular at- 
tention should be accorded to the fol- 
lowing questions: 

“1. Whether the proposed reacqui- 
sition by Bond and Share of shares of 
its outstanding $5 and $6 preferred 
stocks is in the public interest and the 
interest of investors. 

“2. Whether the method proposed 
by Bond and Share for the reacquisi- 
tion of said shares is appropriate and 
in the public interest and the interest 
of investors. 

“3. Whether it is necessary or ap- 
propriate to impose any other terms 
or conditions in the public interest or 
for the protection of investors.” 

A public hearing was held pursuant 
to such notice. We have examined 
the record in this matter and make the 
findings set forth below: 


Capitalization 
The capitalization of Bond and 


Share at June 30, 1941, and at De- 
cember 31, 1941, was as follows: 


June 30, December 
1941 31, 1941 

Capital Stock 
$5 preferred, no par 
value cumulative 
(entitled upon lig- 
uidation to $100 a 
share) ; pari passu 
with $6 preferred; 
$6 preferred, no par 
value, cumulative 
(entitled upon liq- 
uidation to $100 a 
share) ; pari passu 
with $5 preferred; 
Common, $5 _ par 
value; authorized 
20,000,000 shares, 
outstanding 5,250,- 
357.66 shares .... 


$30,000,000 $28,030,000 


115,565,500 110,195,500 


26,251,788 26,251,788 





Total Capital 
Stock .... $171,817,288 $164,477,288 


Surplus: 
Capital surplus .. $314,287,790 $316,504,930 
Earned surplus ... 63,603,271 63,116,392 


Total Surplus $377,891,061 $379,621,322 
Total $549,708,349 $544,098,610 


The $5 preferred stock and the $6 
preferred stock are redeemable at $110 
per share, and rank equally as to divi- 
dends and the right to receive $100 
per share in liquidation in preference 
to the common stock. 








Cash and Short-term Investments 

At January 17, 1942, Bond and 
Share had approximately $18,080,800 
of cash and $6,992,000 of short-term 
investments as compared with $18,- 
807,512 of cash and $8,753,000 of 
short-term investments at August 19, 


1941. 


Previous Declaration and Repurchases 
of Preferred 

In August, 1941, Bond and Share 

filed with us a declaration similar to 

the one now before us which likewise 

sought authorization for the expen- 
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diture of $5,000,000 in the repurchase 
of shares of the company’s outstand- 
ing $5 and $6 preferred stocks. - By 
our order of September 2, 1941, we 
permitted such declaration to become 
effective subject to terms and condi- 
tions set forth in the order.? 

Pursuant to the provisions of the 
aforementioned declaration, Bond and 
Share from September 23, 1941, to 
January 19, 1942, had expended a to- 
tal of $4,596,195 in the repurchase of 
76,200 shares of its preferred stock. 
This total is comprised of 19,700 
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shares of $5 preferred stock and 56,- 





500 shares of $6 preferred. An aver- 
age price of $61.08 per share was paid 
for the $6 preferred stock, an average 
of $58.14 per share for the $5 pre- 
ferred, and an average of $60.31 per 
share for the two classes together. 

The volume of trading, the price 
range, and the purchases made by 
Bond and Share of its $5 and $6 pre- 
ferred stocks* for each month of the 
year 1941 are set forth in the follow- 
ing table: 


Etectric Bonp AND SHARE Co. 


Total Monthly Volume of Trading Compared with Volume of Purchases 
by the Company 


Bond and Bond and 
$5 Preferred Share $6 Preferred Share 
1941 Volume High Low Purchases Volume High Low Purchases 
Van <ceneeeaees 1,600 584 543 wate 8,600 674 623 whol 
FO cccoca'iore wctes 2,900 57 54 7,200 644 594 
MES ca cate ien 6,000 614 514 17,000 684 60 
INDE ccesaou mete 15,700 653 542 24,400 70 574 
MAY. cvctuocwien 6,600 62 54 18,000 664 58 
IMHO. Snccec estan 3,900 568 50 16,800 60 554 
FUly Siar 4,900 564 474 17,100 614 52 
Lo MOO ee 6,600 55 493 com 19,800 614 532 aaa 
BEDE. cc ceneees 14,900 623 55 900 36,300 674 593 3 800 
Oct. -dcvereaceds 10,000 612 583 5,500 23,700 68 648 12,600 
NOV. ccesoo tus 10,300 60 574 7,700 21,200 65% 60% 14,400 
De seccvsswes 8,600 562 524 5,600 29,000 60 54 22,900 
Total Sales, N. Y. Purchases by Percentage of Bond 
Curb. Period Bond and Share and Share Purchases 
Sept. 23—Dec. 31, 1941 Same Period to Total Sales 

$5 Preferred stock ....... 31,100 19,700 63% 
$6 Preferred stock ....... 83,100 53,700 64% 





* Company purchases commenced on September 23, 1941, at 61 for the $5 preferred and 


at 654 for the $6 preferred. 





1Flectric Bond and Share Company, File 
No. 70-373, Holding Company Act Release 
No. 2979, 

2All the company’s purchases were made 
through brokers on the New York Curb Ex- 
change. A total of forty-eight brokers were 
employed, the names of which have been 
filed with this Commission. It was stated 
that no officers or directors of Bond and 
Share are in any way affiliated with any 
of the brokers with whom orders were placed. 

According to an officer of the company, 
the brokers were ngt given orders to pur- 
chase at any fixed price, but were instructed 
to make purchases at certain price levels with 
the admonition “not to reach for any stock” ; 
that is, not to pay a price exceeding previous 
Prices in the same day. 
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Pursuant to our order, before any purchases 
were made the company sent a letter to stock- 
holders of record advising them of the acquisi- 
tion program, and enclosed a copy of our 
Findings and Opinion regarding the declara- 
tion. Bimonthly reports as to the progress of 
the program have been filed with us by the 
company. 

The foregoing purchasing program was 
commenced on September 23, 1941, and has 
been operative ever since. At the start of 
January 20, 1942, the day on which the hear- 
ing with respect to the present declaration 
was held, there remained an unexpended bal- 
ance of $403,805 out of the $5,000,000 previous- 
ly authorized to be expended. 
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In passing upon the previous decla- 
ration we found that the principal 
question related to “the appropriate- 
ness of the proposed method of ac- 
quiring the preferred shares by mar- 
ket purchases.’’* In addition to the 
proposed method of market purchases, 
the record in that proceeding contained 
testimony with respect to two alterna- 
tive ways of reducing Bond and 
Share’s preferred liability; namely, 
the employment of some type of ten- 
der, or the making of a pro rata dis- 
tribution of assets to preferred stock- 
holders. 

With respect to the latter method, 
S. W. Murphy, president of Bond and 
Share, indicated that although a pro 
rata distribution would accord to ev- 
ery preferred stockholder “equality of 
treatment and a proportionate share 
of the benefit of the money which was 
to be spent,” he did not regard such 
method as feasible at the time, because 
the time and expense involved in ef- 
fecting the distribution would be dis- 
proportionate to the relatively small 


sum of $5,000,000 involved, and the 
amount to be distributed would equal 
only several dollars per share of pre- 
ferred stock. Murphy stressed that 
the expenditure of the $5,000,000 was 
intended merely to bridge the time gap 
which would necessarily occur before 
a decision was handed down by the 
Commission in the then pending 
United Gas Corporation financing 
plan,* at which time some sort of dis- 
tribution would be made to the pre- 
ferred stockholders.® 

Referring to the proposed market 
purchase method, Murphy expressed 
the opinion that “the market price un- 
dervalues the preferred stock of Elec- 
tric Bond and Share Company, 
and I think the granting of this decla- 
ration will have a real tendency to 
help bring the stock towards what I 
think is its real value.” 


After referring in our findings and 
opinion to this testimony and to the 
extreme difficulty of assigning a spe- 
cific value to the assets of Bond and 
Share at that time, we concluded “that 





3 The full statement read: 

“From an examination of the record in the 
matter we are of the opinion that the pro- 
posed acquisition will not be detrimental to the 
working capital or to the financial integrity 
of the companies in the Bond and Share hold- 
ing company system. The principal question 
presented, therefore, relates to the appropri- 
ateness of the proposed method of acquiring 
the preferred shares by market purchases, par- 
ticularly in view of the current market prices 
of the stock and the recent market history.” 

4In Re United Gas Corp. (1941) File Nos. 
70-314, 70-315, 59-21, 4-33; Holding Com- 
pany Act Release No. 2790, it is to be noted 
that in connection with this financing Bond 
and Share made application (File No. 70- 
315) to employ a total of $60,000,000 to re- 
duce its preferred stock liability “by invitation 
of tenders, purchases in the open market, pro 
rata payment in liquidation or by any other 
appropriate method.” 

5 Thus Murphy testified as follows: 

Q. Does the company contemplate after 
utilizing this $5,000,000 to utilize any further 
portion of its cash and cash items in similar 


acquisitions, Mr. Murphy? It has at the pres- 
ent time some $28,000,000 in cash and cash 
items. 

A.I would like to answer that question 
this way .. . if I may: As I see it, the 
next problem which must be solved is the 
United Gas problem, upon which hearings are 
to be held. If and when that problem is 
solved, and the company either gets cash or 
securities of a kind which it can distribute, I 
should then recommend to the board of di- 
rectors that these securities or this cash be 
distributed in some manner to the preferred 
stockholders, and when that is done, then I 
think we will have to take a look at the cor- 
poration, as it exists then, and its investments, 
and see what the next step in this program 
that I outlined this morning would be. 

Q. So that the stockholders who do not 
choose to sell at the present time would have a 
prospect of receiving some form of liquidation 
for their holdings over the period of the next 
few years, would you say? 

A. I would hope so, yes. 

See also the preceding footnote. 
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we should refrain from establishing 
any tender price which might be con- 
strued as reflecting our opinion of the 
value of such assets, and that we 
should permit the purchases to be 
made at current market prices subject 
to safeguards to insure that security 
holders are advised as fully as possible 
of the principal factors on which they 
ought to base their own decisions.” 
As has been indicated above, as the 
result of the purchases made by it pur- 
suant to the aforementioned declara- 
tion, Bond and Share between Septem- 
ber 23, 1941, and January 19, 1942, 
had reduced its preferred stock liabil- 
ity approximately $7,620,000 at a cost 
which was $3,023,805 less than the 
stated value of the stock reacquired.® 
Coincidently, the company achieved a 
reduction in its preferred dividend re- 
quirements of $437,500 per year. 


The Present Declaration 


Bond and Share, in the declaration 
now before us, proposes to employ an 
additional $5,000,000 of cash on hand 
to carry forward its preferred stock 
reacquisitions in the manner which 
has been described above. If the com- 
pany were able to utilize this $5,000,- 
000 in effecting repurchases of its pre- 
ferred stock at the same average price 
paid for the stock heretofore ac- 
quired,” it would reacquire approxi- 
mately 82,900 additional shares. Giv- 
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ing effect to the entire $10,000,000 ex- 
penditure embraced in this program 

and the previous one, some 165,800 

shares of preferred stock, having a 

stated and liquidating value of $16,- 

580,000 would have been retired at a 

cost of $10,000,000. 

Although the present declaration 
presents the same principal questions 
with which we were confronted in 
passing on the earlier declaration, 
there are now present certain new con- 
siderations which require reéxamina- 
tion of the entire problem. 

As already noted, the record in the 
previous proceeding indicated that the 
question then before us was confined 
to a single transaction involving an 
amount specifically delimited to $5,- 
000,000 and constituting a mere “‘stop- 
gap” program. The record in the pres- 
ent proceeding, however, strongly 
suggests that we are now confronted 
with a program having no such defi- 
nite limitations and with every indi- 
cation that it will stretch into territory 
never contemplated by us. Thus the 
previous $5,000,000 program which 
we approved pending the time the 
company could formulate what we 
hoped would be a broad and compre- 
hensive pian to effectuate § 11 of the 
Act, 15 USCA § 79k, and provide a 
remedy for the company’s financial 
problems,® has now been supplemented 
by another $5,000,000 program. The 





6QOn December 23, 1941, Bond and Share 
filed with the secretary of state of the state 
of New York a certificate of reduction of cap- 
ital which effected an actual reduction of the 
capital of the company by $5,770,000, thereby 
giving effect to the acquisition by it of 57,- 
700 shares of its preferred stock up to the 
close of business on December 18, 1941, at a 
cost of $3,554,072.50. The company’s officials 
state that it is their intention to continue to 
make similar actual reductions of the capital 
of the company, from time to time, as the 
program continues. 
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776,200 shares purchased for $4,596,195, or 
an average price of $60.31 per share. 

8It will be recalled that Murphy was spe- 
cifically asked at the earlier hearing whether 
the management of Bond and Share contem- 
plated that after exhausting the $5,000,000 
which was the subject of that declaration the 
company would seek to utilize any further 
portion of its cash in additional purchases. 
We interpreted Murphy’s reply (see footnote 
5, supra) as meaning that such a course was 
not contemplated but that instead the man- 
agement was thinking along the lines of some 
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record indicates, moreover, the dis- 
tinct probability that the present dec- 
laration will be followed by others of 
similar nature,® which would unques- 
tionably extend over a considerable 
period of time. 

In this connection, it is to be noted 
that the company now has on hand 
cash and cash items in the amount of 
approximately $25,000,000. It also 
has substantial amounts of marketable 
portfolio securities which might be 
converted into cash and thus provide 
additional funds for continuation of 
a stock-purchase program. Under 
these circumstances it is plain that if 
we were to permit the company to con- 
tinue along the lines it suggests, we 
might well find ourselves faced with a 
long-term, piecemeal use of assets to 
retire large amounts of preferred stock 
at prices which, in part because of the 
protracted retirement method employed 
by the company, would probably con- 
tinue at depressed levels. 

The significance of these consider- 
ations must be appraised in the light 
of the fact that the principal officers 
of the company have avowed their be- 
lief that conformance with the re- 
quirements of the Public Utility Hold- 


SECURITIES AND EXCHANGE COMMISSION 


ing Company Act will necessitate “that 
either Electric Bond and Share Com- 
pany will be liquidated or will be se- 
verely contracted.” Just when such 
liquidation or severe contraction will 
be effected, these officers were unable 
to say; but they did assert that it is 
the intention of the management “to 
try as rapidly as possible, consistent 
with the interests of the stockholders, 
to conform the Electric Bond and 
Share Company to the Public Utility 
Holding Company Act, even if that 
means the ultimate liquidation of Elec- 
tric Bond and Share Company.” ® 
In our findings and opinion relating 
to Bond and Share’s previous declara- 
tion ™ we pointed out the difficulty of 
predicting what amount may ultimate- 
ly be available for the preferred stock 
of Bond and Share in liquidation. We 
discussed at some length the difficulties 
of valuation and proceeded to set 
forth certain figures and computations 
and other data which might be helpful 
to security holders in making their own 
estimates. We also pointed out the 
president of Bond and Share has tes- 
tified that the current market price” 
“undervalues” the preferred stock and 
that the repurchase program “will 
have a real tendency to help bring the 





more comprehensive program of distribution 
to the preferred stockholders. 

8In the course of hearings relative to the 
present application, an officer of the company 
testified in effect that he was unwilling to 
express any judgment as to how many addi- 
tional applications of a similar nature might 
be made by the company if the present one 
were granted. 

In this connection it is to be noted that, 
although the previous $5,000,000 program was 
intended to bridge the gap pending comple- 
tion of the United Gas proceedings (at which 
time Bond and Share expected to have an ad- 
ditional $53,000,000 available for reduction of 
its preferred stock) such proceedings have not 
been completed and it appears that consider- 
able time may elapse before Bond and Share 
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would be in a position to reduce its preferred 
stock in this manner, even assuming all issues 
in those proceedings are eventually decided in 
favor of Bond and Share’s claim. See Hold- 
ing Company Act Release No. 3301 


10In this regard it is to be noted that in 
April, 1940, we commenced a proceeding (File 
59-12) under § 11(b)(2) of the act against 
Bond and Share and its subholding companies, 
in which one of the questions is whether it is 
necessary to order the dissolution of Bond 
and Share. 

11 File No. B-s 373, Holding Company Act 
Release No. 9. 

12 The sik prices of both the $5 and $6 
preferred stocks at the time the testimony was 
given were slightly below the average of 
$60.31 at which the purchases were made. 
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stock towards what I think is its real 
value.” 

A further factor requiring consid- 
eration at this time is the company’s 
present situation with respect to pre- 
ferred dividends. The record indi- 
cates some doubt that Bond and Share 
will cover its preferred dividend re- 
quirements for the year 1942 out of 
current earnings. However, the com- 
pany has a substantial earned surplus, 
per books, and a substantial amount of 
cash on hand, so that continuance of 
the preferred dividends might be pos- 
sible in any event. At the hearing, the 
company’s witness was unable to state 
whether the management will, if neces- 
sary, recommend continuance of reg- 
ular preferred dividends out of such 
existing surplus and cash on hand. 
Thus it appears that the decision as to 
continuance or curtailment of divi- 
dends may be made by the management 
at a time when the corporation is in 
the market seeking to make purchases 
of its preferred stock. 

Under all the circumstances referred 
to above, we experience considerable 
doubt that a preferred stock repur- 
chase program of the nature proposed 
represents the soundest and most con- 
structive method of dealing with the 
company’s preferred stock and meet- 


ing the company’s financial problems 
at the present time. As previously in- 
dicated, it seems necessary to view 
such program not solely in terms of 
$5,000,000 but with reference to the 
entire fund of cash and portfolio se- 
curities which might be employed in 
elimination or reduction of the com- 
pany’s preferred stock. So viewed, 
the program appears to present sub- 
stantial problems under the act * which 
might be largely avoided under some 
more comprehensive approach to the 
same end. In this connection, the rec- 
ord in the present proceeding indicates 
that the company has approximately 
$25,000,000 of cash and cash items, 
and that its portfolio contains a block 
of American Gas & Electric Corpora- 
tion common stock with a market val- 
ue of approximately $16,700,000.™% 
Considerable discussion was had at the 
hearings in the present proceeding as 
to the possibility of formulating a 
more far-reaching program for distri- 
bution or exchange of cash and secu- 
rities in reduction of the company’s 
outstanding preferred stock. How- 
ever, the record indicates that the com- 
pany has given little thought to any 
such plan. 

We think that a distribution or ex- 
change plan should be accorded full 





18 Without expressing any judgment at this 
time in any of these matters, it might be 
pointed out that the following types of ques- 
tions would seem to require consideration in 
passing upon any large-scale, long-term pro- 
gram of market purchases: 

(1) Whether such program would be “fair 
and equitable” to preferred stockholders of 
the company. 

(2) Whether the effectuation of § 11(b) 
might be hampered by affording an incentive 
to the management and common stockholders 
to delay dissolution of the company, if that 
should appear necessary, while liquidation of 
the preferred stock is accomplished through 
protracted market purchases. 

(3) Whether the management might be 
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placed in a position adverse to the holders of 
the preferred stock by reason of the preferred 
dividend prospects referred to above. 

(4) Whether large-scale repurchases of the 
preferred stock at a discount over a long pe- 
riod of time might tend to impair “financial 
integrity” within the meaning of § 12{c). 

14 Market quotations as of January 17, 1942. 
In addition to the assets mentioned above, the 
company has in its portfolio securities having 
market quotations aggregating $26,500,000 and 
other securities for which no market quota- 
tions are available, but which are carried on 
the books of the company at $117,000,000. 
For reasons explained in our previous opinion, 
we are unable to state what amount may 
ultimately be realized on these securities. 
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and careful consideration by the com- 
pany. It may, of course, develop that 
such a program is beset by insurmount- 
able obstacles of a legal or practical na- 
ture, but we are unwilling to indulge 
in such assumption until the matter 
has been thoroughly explored. Not 
only might an acceptable distribution 
or exchange plan meet the problems 
created by the company’s present stock 
repurchase program, but it might also 
carry the company far along the path 
of conformance to the requirements 
of § 11. Furthermore, it might sim- 


plify many of the company’s finacial 
problems, including that relating to 
continuance of preferred dividends. 


Conclusion 


On the basis of the considerations 
discussed above, we have concluded 
that we should permit the present dec- 
laration to become effective to the ex- 
tent of $2,000,000, and should re- 
serve judgment as to the remainder 
pending study by the company of a 
more comprehensive program of ex- 
change or distribution to the preferred 
stockholders. 

Our order will also contain the fol- 
lowing conditions: 

1. That all purchases shall be ef- 
fected on the New York Curb Ex- 
change, and the company shall not so- 
licit or cause to be solicited the sale of 
any shares to the company; 

2. That the company shall furnish 
to the Commission, promptly after the 
15th day and the last day of each 
month, a schedule showing for each 
day covered by such report the num- 
ber of shares of each class purchased, 
the prices at which purchased, and the 
name of the broker through whom 
purchased. 
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3. That the company shall include 
in its quarterly reports to stockhold- 
ers information as to the total number 
of shares of each class purchased and 
the aggregate purchase price for each 
class ; 

4. That no purchase shall be made 
after the expiration of six months 
from the date of this order, subject, 
however, to the right of the company 
to apply for an extension or extensions 
of such period ; 

5. That the Commission reserves 
jurisdiction in its discretion, to re- 
scind or modify its order upon notice 
to the company at any time prior to 
the expiration of such six months’ pe- 
riod or any extension or extensions 
thereof; any such rescission or modi- 
fication to be applicable only to such 
portion of the $2,000,000 as shall not 
have been previously expended ; 

6. That the Commission reserves 
jurisdiction with respect to the re- 
maining $3,000,000 covered by the 
declaration filed in the present proceed- 
ing, pending formulation by the com- 
pany of an exchange plan or other 
plan or plans for distribution of as- 
sets to the preferred stockholders ; and 

7. That the Commission reserves 
jurisdiction to require that all shares 
of preferred stock acquired by the 
company pursuant to the present dec- 
laration and order be retired and can- 
celed. 


ORDER 


Electric Bond and Share Company, 
a registered holding company, having 
filed a declaration under § 12(c) of 
the Public Utility Holding Company 
Act of 1935 and Rule U-42 promul- 
gated thereunder regarding the acqui- 
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sition of shares of its $5 and $6 pre- 
ferred stocks through the expendi- 
ture of not more than $5,000,000 of 
its cash, to be effected by purchases 
from time to time on the New York 
Curb Exchange; a public hearing on 
said declaration having been held aft- 
er appropriate notice; the Commis- 
sion having examined the record and 
having made and filed its findings 
herein ; 

It is ordered that said declaration 
be, and the same hereby is, permitted 
to become effective to the extent of 
$2,000,000, subject to the following 
conditions : 

1. That all purchases shall be ef- 
fected on the New York Curb Ex- 
change and the company shall not so- 
licit or cause to be solicited the sale of 
any shares to the company ; 

2. That the company shall furnish 
to the Commission, promptly after the 
15th day and the last day of each 
month, a schedule showing for each 
day covered by such report the number 
of shares of each class purchased, the 
prices at which purchased, and the 
name of the broker through whom 
purchased. 

3. That the company shall include 
in its quarterly reports to stockholders 
information as to the total number of 


shares of each class purchased and the 
aggregate purchase price for each 
class; 

4, That no purchases shall be made 
after the expiration of six months 
from the date of this order, subject, 
however, to the right of the company 
to apply for an extension or exten- 
sions of such period; 

5. That the Commission reserves 
jurisdiction in its discretion, to re- 
scind or modify this order upon no- 
tice to the company at any time prior 
to the expiration of such six months’ 
period or any extension or extensions 
thereof; any such rescission or modi- 
fication to be applicable only to such 
portion of the $2,000,000 as shall not 
have been previously expended ; 

6. That the Commission reserves 
jurisdiction with respect to the re- 
maining $3,000,000 covered by the 
declaration filed in the present pro- 
ceeding, pending formulation by the 
company of an exchange plan or other 
plan or plans for distribution of assets 
to the preferred stockholders; and 

7. That the Commission reserves 
jurisdiction to require that all shares 
of preferred stock acquired by the 
company pursuant to the present dec- 
laration and Order be retired and can- 
celed. 





NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS 


Re Pennsylvania Railroad Company 


Service, § 265 — Discontinuance — War needs — Railroad trains. 
The test of necessity for continued operation of passenger train equipment 
during war time does not rest solely upon the requirements of necessity and 
convenience of the public, but this must be expanded to include a considera- 
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tion of the extent to which national defense will be aided by train elimination 
so that equipment can be used for the transportation of troops and the way 
cleared for freight shipments urgently required in government work. 


[February 19, 1942.] 


PPLICATION for authority to discontinue certain passenger: 
L \ train service; granted in part and denied in part. 


APPEARANCES: Harry V. Os- 
borne, for Pennsylvania Railroad 
Company; Leo J. Warwick, for city 
of Long Branch; Charles Frankel, for 
city of Asbury Park; Joseph R. Me- 
gill, for borough of Bradley Beach; 
Max Finegold, for borough of Free- 
hold; Herman W. Shostak, for bor- 
ough of Jamesburg; Rush B. Van 
Sickle, for borough of Manasquan; 
George Gildea, for receivers of Tren- 
ton Transit Company; W. D. McClos- 
key, for Coast Cities Coaches, Inc. ; 
C. F. Cook, for Brotherhood of Loco- 
motive Firemen & Engineers; Frank 
C. Monney, for Brotherhood of Rail- 
road Trainmen; J. G. Gill, for Rider 
College; Harry S. Pine, for himself 
and various passengers; Horace G. 
Prall, Andrew Foltz, and Neilson Rit- 
tenhouse, for city of Lambertville; H. 
T. Heisel and O. B. Ziegler, for bor- 
ough of Milford; Hugh Sinclair, for 
borough of Frenchtown; George M. 
Shipman, for town of Belvidere; M. 
Eugene Leffler, for borough of Dela- 
ware Water Gap; Dr. Fred J. Baer, 
for Stroudsburg and East Strouds- 
burg; John F. O’Donnell, for city of 
Phillipsburg; E. R. Wilson and Rob- 
ert Baldwin, for Stockton. 


By the Commission: Applicant re- 
quests the Board’s approval to discon- 
tinue 

1. Train No. 2575 between Tren- 
ton and Camden; 
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2. Train No. 362 from Trenton to 
Stroudsburg, Pennsylvania, and No. 
363 between Stroudsburg and Tren- 
ton ; 

3. Trains No. 804 and No. 815 
both operated from Long Branch to 
Trenton and No. 805 and No. 812 
from Trenton to Long Branch. 

The application recites that it (com- 
pany) “has been informed by the 
Federal Advisory Commission of the 
Counsel of National Defense, Wash- 
ington, D. C., that railroad passenger 
train equipment not necessary to han- 
dle current service is needed to handle 
prospective passenger traffic, mili- 
tary and civilian, during the present 
emergency and requests all railroads 
to check their entire passenger service 
in order to give consideration to the 
discontinuance of trains that are not 
necessary.” 

It is further stated that the indicat- 
ed trains “may be discontinued as un- 
necessary without undue inconven- 
ience to the public in view of the small 
amount of traffic thereon me 
that “the highways now provide a 
more direct and expeditious means of 
transportation via bus or private auto- 
mobile” ; that “traffic has been declin- 
ing for a number of years”; that spe- 
cially as to the Trenton-Long Branch 
service the “Trenton Transit Com- 
pany now operates a bus line between 
Trenton and Asbury Park and stands 
ready to establish additional bus serv- 
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ice in this territory comparable to the 
present railroad service.” 

Elimination of the proposed trains, 
the petition states, will release three 
locomotives, one rail motor car, nine 
passenger cars, and one baggage car, 
and will not materially delay the for- 
warding of mail and express. 

There was no opposition to the 
elimination of train No. 2575, leav- 
ing Trenton at 4:55 p. m. and arriv- 
ing in Camden at 5:52 p. mM. Train 
No. 2577, eight minutes later from 
Trenton, making all stops of No. 2575 
between Trenton and Camden, will 
provide adequate service. 

With reference to trains No. 804 
and No. 815 from Long Branch to 
Trenton and No. 805 and No. 812 
from Trenton to Long Branch, we 
have carefully considered the testimony 
both pro and con and have concluded 
to deny the application as to No. 805, 
leaving Long Branch at 7:15 a. M. 
and arriving at Trenton at 8:46 a. M., 
a distance of 60 miles with stops at all 
intermediate stations, and train No. 
812 leaving Trenton at 5:10 Pp. M. and 
arriving at Long Branch at 6:39 P. M. 
with all station stops. 

The proofs, however, do not show 
that necessity and convenience require 
the continued operation during the 
winter months of train No. 815, leav- 
ing Long Branch at 4:15 Pp. m. and 
arriving at Trenton at 5:49 p. m., and 
train No. 804 leaving Trenton at 8:55 
A. M. and arriving at Long Branch at 
10:40 a. Mm. Elimination of both 
“round-trip” trains would result in 
the discontinuance of all direct train 
service between Trenton and the sea- 
shore municipalities during the winter 
months. The proofs indicate that one 
round trip should be retained. 
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The application to discontinue train 
No. 362 from Trenton at 3:15 Pp. m., 
arriving at Stroudsburg at 5:38 P. M., 
and train No. 363 from Stroudsburg 
at 9 a. M., arriving at Trenton at 11:28 
A. M. (constituting a round trip, the 
crew staying in Stroudsburg over 
night), was opposed by many of the 
municipalities on the line in New Jer- 
sey and by the municipalities of 
Stroudsburg and East Stroudsburg in 
Pennsylvania ; also by an express ship- 
per, postmaster, and one or two casual 
riders. 

The basis of the objection was that 
delay and resulting inconvenience 
would ensue. We think, for reasons 
presently to be stated, that this oppo- 
sition, if the application were heard 
today, would materially abate. 

The two trains in question operate 
over a single track system. Freight 
transportation on the track has in- 
creased to such a marked degree in the 
past few weeks that freight and not 
passenger service now has the right of 
way. 

The test of necessity at the present 
time is not the same test that we pre- 
viously applied to similar applications. 
That test rested almost solely upon the 
requirements of necessity and conven- 
ience of the public. This must now be 
expanded to include a consideration 
of the extent to which national 
defense will be aided by train elimina- 
tions so that equipment can be used 
for the transportation of troops and 
the way cleared for freight shipments 
urgently required in government work. 
Moreover, the objectors will not be de- 
prived of all services by the discon- 
tinuance of the two trains. A local 
train now operates daily between Tren- 
ton and Phillipsburg and return and 
42 PUR(NS) 
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there is also another daily round trip 
between Trenton and Stroudsburg. 
These trains we conclude will provide 
adequate service. These are the rea- 
sons which induced us to state “if the 
case were heard today” the opposition 
would not persist. 

As we have stated, the service ex- 
tends from Trenton, New Jersey, to 
Stroudsburg, Pennsylvania. That 
portion of the service in Pennsylvania 
is under the jurisdiction of the Public 
Service Commission of that state. In- 
quiry has confirmed our understand- 
ing that formal application for elimi- 
nation of a train is not necessary in 
the state of Pennsylvania. 

The result of our conclusion is that 
equipment will be released for use in 
government service, and at the same 


time no substantial inconvenience will 
ensue to the public. 

Accordingly, the application to dis- 
continue trains No. 2575, No. 362, 
and No. 363 is granted. We also 
grant the application to discontinue 
trains No. 815 and No. 804 except 
during the period between May 15th 
and September 15th each year. 

As to trains No. 805 and No. 812, 
the application is denied. 

The Board directs that appropriate 
notice of the change in operation of 
service as herein indicated, effective on 
the Camden branch and on the Belvi- 
dere branch on February 28, 1942, 
and on the Trenton-Long branch sery- 
ice on March 7, 1942, be immediately 
posted in all stations and in all the 
trains so affected. 





UNITED STATES SUPREME COURT 


United States et al. 


N. E. Rosenblum Truck Lines, Incorporated 


[No. 52.] 


United States et al. 


j. B. Margolies 


[No. 53.] 
(314 US —, 86 L ed —, 62 S Ct 445.) 


Certificates of convenience and necessity, § 60 — “Grandfather” rights — Mul- 


tiple rights. 


1. The “grandfather” provisos of the Motor Carrier Act were not intended 


to grant multiple “grandfather” 
tion service, p. 312. 
42 PUR(NS) 


rights on the basis of a single transporta- 
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UNITED STATES v. ROSENBLUM TRUCK LINES, INC. 


Certificates of convenience and necessity, § 61 — “Grandfather” rights — Nature 
of private operation. 

2. Motor carriers who, on and after the effective date of the Motor Car- 
rier Act, helped common carriers move their overflow freight and, as to 
each job, were an integral part of a single common carrier service offered 
to the public by the common carriers for whom they hauled, are not con- 
tract carriers within the meaning of the act and are not, therefore, entitled 
to a permit under the “grandfather” clause of the act, p. 312. 


[January 19, 1942.] 


PPEAL from decree sustaining petition to set aside and en- 
A join order denying separate application for contract car- 
rier permit under “grandfather” clause of Motor Carrier Act; 
reversed. For lower court decision see (1941) 36 F Supp 467, 

39 PUR(NS) 447. 


APPEARANCES: Francis Biddle, 
Attorney General, and Frank Coleman, 
of Washington, D. C., for appellants ; 
Gus O. Nations, of St. Louis, Mo., for 
appellees. 


Mr. Justice Murpuy delivered the 
opinion of the court: These are di- 
rect appeals by the United States and 
the Interstate Commerce Commission 
from final decrees of a specially con- 
stituted 3-judge district court, which 
sustained appellees’ separate petitions 
to annul, set aside and enjoin an or- 
der of the Commission entered July 1 
1940, denying appellees’ separate ap- 
plications under the so-called “grand- 
father clause” of § 209(a) of the Mo- 
tor Carrier Act of 1935, 49 Stat. 543, 
552, 49 USCA § 309(a),* for a per- 
mit authorizing operations as a con- 
tract carrier by motor vehicle. 

The evidentiary facts are not seri- 
ously disputed. Prior to the critical 


date, July 1, 1935, and until February 
1936, appellees and their predecessors 
in interest* hauled only for common 
carriers by motor vehicle, and in each 
case principally for a single common 
carrier, between St. Louis and Chicago 
for which they were paid a lump sum 
on dock to dock movements. Appel- 
lees protected their equipment by car- 
rying fire, theft, and collision insur- 
ance in their own names. They also 
paid the operating and maintenance 
costs. Cargo, public liability, property 
damage, and similar types of insurance 
for the protection of the general and 
the shipping public were taken out by 
the common carriers and in some in- 
stances charged to the appellees. They 
occasionally paid small cargo damage 
claims not covered by insurance. The 
drivers of appellees’ trucks were their 
employees. The specificity with which 
the common carriers directed the 
routes to be followed is in some doubt 





1Convened pursuant to the Urgent De- 
ficiencies Act of 1913, 38 Stat. 220, 28 USCA 
§§ 47, 47a, and § 205(h) of the Motor Car- 
rier Act of 1935, “rearranged by the Trans- 
portation Act of 1940, 54 Stat. 899, as § 205 
(g) of Part II of the Interstate Commerce 
Act, 49 USCA § 305(g). 

2The Motor Carrier Act of 1935 is now 
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designated as Part II of the Interstate Com- 
merce Act. 54 Stat. 919. 

8 In both of these cases it was the appellee’s 
predecessor in interest who was operating on 
July 1, 1935. The predecessor of appellee in 
No. 52 was Rosenblum the individual, and the 
predecessor of appellee in No. 53 was an 
individual, Baulos. 
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but the drivers were requested to “sign 
in” at certain registration stations en 
route. 

The greater portion of the traffic of 
the common carriers which appellees 
served was carried in the carriers’ own 
vehicles. Appellees’ equipment was 
secured on oral arrangements to handle 
overflow freight. The freight so 
handled was always solicited by the 
common carrier, accumulated at its 
terminal, loaded and unloaded by its 
employees, and moved from consignor 
to consignee on that carrier’s way bills. 
The record is silent as to whether ap- 
pellees’ trucks bore the name of the 
common carrier on whose behalf they 
were operated. 

After 1936, 


February, appellees 


ceased hauling for common carriers by 
motor vehicle and began hauling for 
individual shippers in their own right. 


The Commission found that appel- 
lees’ equipment prior to February, 
1936, “was operated solely under the 
direction and control of the common 
carriers and under the latter’s respon- 
sibility to the general public and to the 
shippers” and concluded that “as to 
such operations applicants (appellees) 
do not qualify as carriers by motor ve- 
hicle within the meaning of the act and 
are consequently not entitled to a cer- 
tificate or a permit under the ‘grand- 
father’ clause of § 206(a) or § 209 
(a) thereof.” * 

The court below set aside the Com- 
mission’s order, concluding that ap- 
pellees were in “bona fide operation as 
(a) contract carrier(s) in interstate 
commerce on July 1, 1935” and “in so 
operating assumed control, manage- 
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ment and responsibility for the haul- 
ing of cargo” and that “there is no 
substantial evidence in the record to 
support the order entered.” ® 

The point of divergence between 
the Commission and the court below 
seems to have been whether the evi- 
dentiary facts supported the Commis- 
sion’s ultimate conclusion that appel- 
lees operated solely under the control 
of the common carriers. Because of 
our views as to the proper construc- 
tion of the act, we need not determine 
whether substantial evidence  sup- 
ports that conclusion of the Commis- 
sion. In any event the evidence clearly 
shows that on the critical date, and 
from then until February, 1936, ap- 
pellees helped the common carriers 
move their overflow freight and, as to 
each job, where an integral part of a 
single common carrier service offered 
to the public by the common carrier 
for whom they hauled. 

[1,2] The question here, as in any 
problem of statutory construction, is 
the intention of the enacting body. 
Congress has set that forth for us 
broadly in the declaration of policy’— 
in essence it is the regulation of trans- 
portation by motor carriers in the pub- 
lic interest so as to achieve adequate, 
efficient, and economical service. To 
implement that policy Congress for- 
bade common carriers by motor vehi- 
cle to operate in interstate commerce 
without securing a certificate of pub- 
lic convenience and necessity from the 
Commission,” and required contract 
carriers to secure a permit from that 
body.® Those carriers engaged in ei- 
ther of such operations on the respec- 





# (1940) 24 MCC 121, 125, 126. 
oe 36 F Supp 467, 39 PUR(NS) 
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6 Section 202(a), 49 USCA § 302(a). 
7 Section 206(a), 49 USCA. § 306(a). 
8 Section 209(a), 49 USCA § 309(a). 
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tive critical dates and continuously 
thereafter were to be given the requi- 
site certificate or permit as of right un- 
der the “grandfather” provisos of 
§§ 206(a) and 209(a). We think it 
clear that Congress did not intend to 
grant multiple “grandfather” rights 
on the basis of a single transportation 
service. Presumably the common car- 
riers which appellees served were en- 
titled to common carrier “grandfather” 
rights over the entire line. It was the 
common carriers who offered the com- 
plete transportation service to the gen- 
eral public and the shipper. To hold 
that appellees, who performed part of 
that complete transportation service 
for those common carriers under 
agreements with them, acquired con- 
tract carrier “grandfather” rights over 
the same line entitling them also to 
serve the public is to ascribe to Con- 


gress an intent incompatible with its 


purpose of regulation. The result 
would be to create in this case two 
services offering transportation to 
the public when there had been only 
one on the “grandfather” date, with- 
out allowing the Commission to 
determine if the additional service 
was in the public interest. And, 
instances can readily be imagined 
where a single common carrier might 
utilize the services of several op- 
erators such as appellees. Auto- 
matically to grant contract carrier 
rights to such operators might result 
in such a wholesale distribution of per- 
mits as would defeat the very purpose 
of Federal regulation. 


Also indicative of the congression- 
al intent not to confer contract carrier 
“grandfather” rights on operators, 
such as appellees, who, on the critical 
date, were not serving the public di- 
rectly but were instruments perform- 
ing part of a common carrier service, 
is the fact that there would seem to be 
no reason to apply to them the regu- 
latory provisions of the act generally 
applicable to contract carriers, such as 
the requirement that they should se- 
cure a permit only after a showing that 
their operations are “consistent with 
the public interest,” § 209(b), or that 
they should file schedules of their min- 
imum rates, § 218(a), or that the 
Commission should prescribe the mini- 
mum rates, § 218(b). The act clear- 
ly contemplates that contract and com- 
mon carriers will offer competing 
types of service for § 210, 49 USCA 
§ 310, prohibits any person from 
simultaneously holding a certificate and 
a permit for the same route or terri- 
tory unless the Commission finds that 
such is in the public interest, and § 218 
(b) enjoins the Commission, in pre- 
scribing minimum rates for contract 
carriers, to “give no advantage or 
preference to any such carrier in com- 
petition with any common carrier by 
motor vehicle subject to this part 
[chapter].” The declaration of policy 
in § 202(a) which stresses the avoid- 
ance of destructive and unfair compe- 
tition is referred to in the sections 
dealing with contract carriers.° 

Appellees’ contention that their ac- 
tivities on the critical date fall within 





9 Section 209(b), 49 es § 309(b). Sec- 
tion 218(b), 49 USCA § 318(b). 

The Commission has taken the position that 
while there may be destructive or unfair com- 
petition with common carriers when truck op- 
erators contract to do work in connection with 
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transportation for common carriers which 
serve shippers directly, “it is not the truck op- 
erator who carries it on. Rather it is the car- 
rier for whom he works, . . .” Re Scott 
Bros. (1938) 4 MCC 551, 559. 
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the literal language of the definition of 
“contract carrier” in force on the date 
of the order * and that they are there- 


fore entitled to contract carrier 
“grandfather” rights is without merit. 
A holding that the activities of appel- 
lees prior to February 1936 were those 
of contract carriers would not accord 
with the intent of Congress. Where 
the plain meaning of words used in a 
statute produces an unreasonable re- 
sult, “plainly at variance with the pol- 
icy of the legislation as a whole,” we 
may follow the purpose of the statute 
rather than the literal words. United 
States v. American Trucking Associ- 
ations (1940) 310 US 534, 543, 84 
L ed 1345, 35 PUR(NS) 486, 490, 
60 S Ct 1059, 1064, and cases cited. 
We conclude that the Commission 
rightly determined that appellees were 
not contract carriers within the mean- 
ing of the act prior to February, 
1936. 

Appellees make no contention that 
they were common carriers during the 
period in question and we are clear 
that they were not, for the congres- 
sional intent to avoid multiple “grand- 
father” rights on the basis of a single 
transportation service is equally appli- 
cable to prevent appellees from being 
considered either as contract or as com- 
mon carriers within the meaning of 
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the act. The reasonableness of this in- 
terpretation of the act is apparent. 
Since appellees’ operations, namely, 
serving the common carriers, on the 
critical date did not make them “car- 
riers” within the meaning of the act, 
and thus subject to regulation under it, 
it follows that they are free to engage 
in such operations without securing 
the authorization of the Commission.” 
But those operations cannot be the 
basis for appellees’ automatically se- 
curing permits to serve the public in 
their own right, a service which they 
were not performing on the “grand- 
father” date. 

The fact that carriers within the 
meaning of the act need not deal di- 
rectly with the public but may act 
through brokers ® in no wise affects 
our conclusion. As we have seen, 
Congress did not intend to confer 
multiple “grandfather” rights on the 
basis of a single transportation serv- 
ice to the public. That difficulty aris- 
es only when an operator undertakes 
to serve a carrier who is serving the 
public. It is not present when a car- 
rier deals through a broker. 

Reversed. 


Mr. Justice Roberts took no part in 
the consideration or decision of these 
cases. 





10 Section 203(a) (15), 49 USCA § 303 
(a) (15). The term “contract carrier by mo- 
tor vehicle’ means any person, not included 
under paragraph (14) of this section, who or 
which, under special and individual contracts 
or agreements, and whether directly or by a 
lease or any other arrangement, transports 
passengers or property in interstate or for- 
eign commerce by motor vehicle for compen- 





sation. (The Transportation Act of 1940, 54 
Stat. 899, amended this definition.) 

11 The Commission has so held. Re Dixon 
(1940) 21 MCC 617; Re Smythe (1940) 22 
MCC 726. 

12 Section 203(18), 49 USCA § 303(18), 
defines “broker” substantially as one who sells 
or offers for sale any transportation. 
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O’CONNOR v. PUBLIC UTILITIY COMMISSIONERS 


NEW JERSEY SUPREME COURT 


William H. O’Connor et al. 


Vv. 


Board of Public Utility Commissioners et al. 


[No. 231.] 
(— NJL —, 24 A(2d) 411.) 


Service, § 58 — Powers of Commission — Discontinuance. 
1. The Board of Public Utility Commissioners has power to discontinue a 
passenger service little used, when other means of transportation are avail- 
able, p. 316. 

Service, § 265 — Discontinwance — Railroad trains. 
2. The public has no vested right to ride in trains for short distances when 
busses operate in the same region and the train service is unduly costly and 
patronized by few people, p. 316. 

Service, § 227 — Discontinuance. 
3. A railroad company is not obliged to waste materials and money on a 
service which serves no useful purpose, p. 316. 


Appeal and review, § 32 — Conclusiveness of findings — Commission decision. 
4. Where the proofs support the findings of the Public Utility Commission, 
those findings cannot be disturbed in the supreme court, p. 316. 
Headnotes by the Court. 
[February 11, 1942.] 


ERTIORARI proceeding to review order of Board of Public 
Utility Commissioners authorizing discontinuance of rail- 
road service; writ dismissed. 


> 


APPEARANCES: Waddington & Til- BoprinE, J.: This case presents two 
ton, of Camden, for prosecutors; John questions for decision. The first ques- 
A. Bernhard, of Newark, for Board tions is the power of the Board of 
of Public Utility Com’rs.; French, Public Utility Commissioners to au- 
Richards & Bradley, Floyd H. Brad-  thorize a railroad company operating 
ley, and Grace Heritage Smith, all of in this state to discontinue all passen- 
Camden, H. Merle Mulloy and Wind- ger service. The second question is 
sor F. Cousins, both of Philadelphia, the reasonableness of the action taken 
Pa., for Pennsylvania-Reading Sea- in this case. The railroad voluntarily 
shore Lines. continued the service until May 20th 


315 42 PUR(NS) 











NEW JERSEY SUPREME COURT 


of this year so that we might review 
the same. If the situation as to the 
passenger operation changes by rea- 
son of the national defense necessity, 
the road may be taken over or the Util- 
ity Board will act as it may be then 
advised. Nevertheless, we think the 
questions raised should be decided so 
that the Board may know the extent 
of its power. 

[1-4] The general Railroad Act 
NJSA 48:12-99 requires every 
railroad to run trains for the trans- 
portation of persons and property. 
This obligation, however, must be 
measured by public necessity and con- 
venience. The argument to the con- 
trary seems to be that the railroad 
must run passenger trains at a terrific 
loss or abandon the franchise, even 
though the public may travel as easily 
and reasonably by other conveyances. 
There seems to be no reason why a 
railroad must supply transportation 
for a few passengers who are unwill- 
ing to ride in adequate buses parallel- 
ing the lines of operation. 

Under date of July 23, 1941, Mr. 
Ralph Budd, Transportation Commis- 
sioner of the Council of National De- 
fense, warned all railroads that troop 
transportation in 1942 would exceed 
that of 1941 by 40 to 100 per cent; 
that unnecessary trains should be dis- 
continued and that there would be no 
priorities for further passenger equip- 
ment. Again he warned, in August 
of 1941, that there must be elimina- 
tion of unnecessary competitive serv- 
ices. 

If the argument be sound that there 
is no way for a railroad to discontin- 
ue an unnecessary service, except to 


forfeit its charter, then planning for 
national defense becomes ineffective 
and our efforts must be slowed down 
because of a few wilful people who 
like to ride short distances in railroad 
trains. 

This court cannot attribute such 
meaning to the pertinent legislative en- 
actments. Vice Chancellor Garrison 
in Jacquelin v. Erie R. Co. (1905) 69 
NJ Eq 432, 440, 61 Atl 18, 21, said: 
“The Supreme Court of the United 
States has suggested that this subject 
of the regulation of the operation of 
carriers in the matter of stations, fre- 
quency of trains and the like, is one 
for legislation and administration, and 
that the courts should not originate 
provisions with respect thereto, but 
should confine themselves to interpret- 
ing and applying them. (Northern P. 
R. Co. v. Washington ex rel. Dustin 
[1892] 142 US 492, 35 L ed 1092, 
12 S Ct 283); and similar reasoning 
will be found in the case of Delaware, 
L. & W. R. Co. v. Central Stockyard 
Co. (1890) 45 NJ Eq 50, 65 et seq., 
17 Atl 146, 6 LRA 855 et seq. (Van 
Fleet Vice Chancellor) ; Id., on appeal 
(1889) 46 NJ Eq 280, 19 Atl 185.” 
And again at page 441 of 69 NJ Eq: 
“In this state, where we have no such 
administrative body, and where hard- 
ships and injuries may ensue to citi- 
zens and property if railroads are al- 
lowed unrestrainedly to conduct their 
operations in a way to injure the citi- 
zen and his property, it is natural that 
applications should be made to courts 
of equity to restrain such invasions of 
what the citizen esteems to be his 
rights.” The determination was that 
the court of chancery could not regu- 


42 PUR(NS) 316 





oe 1 RD Se oO Ret OO 


~~ ae a ae 


O’CONNOR v. PUBLIC UTILITIY COMMISSIONERS 


late the business of a common carrier 
and determine at what time trains 
should be run and at what stations 
such trains should be stopped. 

The solution of similar questions is 
to be determined by a balancing of the 
proofs as to the requirements of the 
public and the exercise of sound busi- 
ness judgment. To solve such prob- 
lems, the legislature created the Board 
of Public Utility Commissioners, 
NJSA 48:2-1. Its powers are enu- 
merated in NJSA 48:2-13 as follows: 
“The Board shall have general super- 
vision and regulation of and jurisdic- 
tion and control over all public utili- 
ties as hereinafter in this section de- 
fined and their property, property 
rights, equipment, facilities, and fran- 
chises so far as may be necessary for 
the purpose of carrying out the pro- 
visions of this title.” The only limita- 
tion in the act is as to taxicabs, hotel 
busses, etc. 


Justice Swayze said for the court of 
errors and appeals in Atlantic Coast 


Electric R. Co. v. Public Utility 
Comrs. (1918) 92 NJL 168, 175, 
PURI919C 489, 496, 104 Atl 218, 
221, 12 ALR 737: “The Board is 
given general supervision and regula- 
tion of and control over public utilities 
and over their property, property 
rights, equipment, facilities, and fran- 
chises, so far as necessary to carry out 
the provisions of the act. The Com- 
mission is given power, among other 
things, to fix just and reasonable rates, 
to fix just and reasonable standards, 
classifications, regulations, practices, 
measurements, or service, and to re- 
quire railroads and street railways to 
establish and maintain just and rea- 
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sonable connections with other lines.” 

Justice Black said in Perth Amboy 
v. Public Utility Comrs. (1922) 98 
NJL 106, 108, 118 Atl 782, 783: 
“What was said in the case of Atlan- 
tic Coast Electric R. Co. v. Public 
Utility Comrs. (supra) is pertinent. 
It is evidently meant (i.e., the act cre- 
ating the Board) to give full control of 
all public utilities to the Board there- 
by created, so far as it could be done 
by legislation. [Atlantic Coast Elec- 
tric R. Co. v. Public Utility Comrs. 
(1916)], 89 NJL 407, 408, PUR 
1917B 949, 99 Atl 395; O’Brien v. 
Public Utility Comrs. 92 NJL 44, 46, 
PURI1919B 865, 105 Atl 132.” And 
again at page 109 of 98 NJL: “When 
a state tribunal has, after due hearing, 
passed on a question within its juris- 
diction, and with whose determination 
it is charged by statute, its findings 
should not be reversed, unless unwar- 
ranted in law, or unfounded in fact, 
or unless a discretionary power has 
been plainly abused. Collingswood v. 
State Water Supply Commission, 84 
NJL 104, 112, 86 Atl 660.” 

NJSA 48 :2-24 is as follows: “If 
any public utility shall discontinue 
service and the board after hearing up- 
on notice shall find and determine that 
service should be resumed, the board 
may order that service be resumed 
forthwith or on such date as it may 
fix.” 

Resumption of an unnecessary serv- 
ice would not be ordered. No Com- 
mission would order that to be done 
which did not serve a sufficient num- 
ber of the public to justify the expense. 
The practice of the utility, in petition- 
ing the Board before taking action, 
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was suggested to be the more polite 
and politic method rather than by ar- 
bitrary change. O’Brien v. Public 
Utility Comrs. supra. 

No case, in this state, holds that a 
railroad must operate both a freight 
and passenger service. The Board has 
frequently granted the right to discon- 
tinue a little used service and it is in- 
conceivable that the legislature should 
mean by the passage of the forward 
looking Public Utility Act that valued 
materials, the property of the utility, 
should be wasted in a little used serv- 
ice when parallel accommodations of 
a slightly different sort are available. 
If busses are not available and the ra- 
tioning of automobiles becomes a fac- 
tor in national defense, the discontin- 
ued service can be restored by a sim- 
ple order of the Commission. 

Now, as to the question of the rea- 
sonableness of the order. The Penns 
Grove branch from Woodbury to 
Penns Grove from January 1, 1938, to 
August 31, 1939, was operated for an 
average of a few more than twelve 
passengers per train. On the Bridge- 
ton branch, Glassboro to Bridgeton, 


the average number of passengers per 
train was 14.3. On the Salem branch, 
Woodbury to Salem, thirteen passen- 
gers per train. The revenues were in- 
sufficient to cover the cost of operation 
and the tables show a growing lack of 
use of the service. All lines were 
short lines and it is common knowledge 
that for short distances the public 
have chosen, to a large extent, to tray- 
el by other means than railroads. 


The defendant utility, since unifica- 
tion, has operated at a deficit. If some 
plan for a more economical manage- 
ment cannot be devised, they will be 
abandoned with the resulting disrup- 
tion of all classes of service. 


There can be no doubt of the power 
of the Utility Commission to grant the 
order under review. The act creating 
the Board is clear. 
poraneously construed. 


It was so contem- 
It was in- 
tended to safeguard the interests of 
the utilities and the public. The proofs 
abundantly support the action taken. 
The utility, unable to increase its rates, 
cannot be required to operate a service 
which is exhausting its surplus. 
The writ is dismissed with costs. 
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RE CONSOLIDATED ELECTRIC & GAS CO. 


SECURITIES AND EXCHANGE COMMISSION 


Re Consolidated Electric & Gas Company 


[File No. 5440.] 


Re Central Public Utility Corporation et al. 


[File No. 59-40.] 


[Release No. 3341.] 


Intercorporate relations, § 19.8 — Holding company simplification — Intervention 


— Claimants. 


One who makes a claim against corporations involved in simplification pro- 
ceedings under § 11 of the Holding Company Act, 15 USCA § 79k, by 
reason of a claim against a predecessor holding company should be denied 
leave to intervene where his claim has not been reduced to judgment 
and he is neither a stockholder nor creditor of either of the companies in- 
volved, although a third unsuccessful suit in a state court to assert his claim 


may still be subject to appeal. 


[February 20, 1942.] 


PPLICATION for leave to intervene in proceedings under § 11 
A of the Holding Company Act; dented. 


By the Commission: The Com- 
mission, on December 27, 1941, issued 
its notice of and order for hearing on 
a plan filed under § 11 (e) of the 
Public Utility Holding Company Act 
of 1935, 15 USCA § 79k (e), by 
Consolidated Electric and Gas Com- 
pany; notice of and order instituting 
proceedings against the respondents 
and setting date for hearing under 
§§ 11 (b) (1) and 11 (b) (2) of said 
act; and order consolidating such pro- 
ceedings for purposes of hearing. 

Harrison E, Fryberger has filed an 
application for leave to intervene in 
the above-entitled matters in his own 
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behalf as a so-called claimant and on 
behalf of a class of persons also 
styled as claimants. Since it does not 
appear that the applicant has been au- 
thorized to represent any other per- 
sons, this will be treated solely as an 
application by Fryberger in his own 
behalf. 

Fryberger presently owns no secu- 
rities of either Central Public Utility 
Corporation or Consolidated Electric 
and Gas Company. He does not as- 
sert that he is a consumer of any of 
the public utility companies in the 
holding company system here in- 
volved. 
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Applicant alleges that he has a claim 
against Consolidated Electric and Gas 
Company arising from a purchase of 
stock in Central Public Service Cor- 
poration, a predecessor holding com- 
pany, substantially all of whose assets 
were transferred to Consolidated Elec- 
tric and Gas Company in 1932, pur- 
suant to a so-called voluntary plan of 
reorganization, which plan was con- 
summated in its ultimate form in 1935 
in the course of proceedings under 
§ 77B of the Bankruptcy Act in the 
United States district court for the 
district of Maryland. 

A suit in the supreme court of the 
state of New York, seeking to estab- 
lish this claim as a cause of action 
against Consolidated Electric and Gas 
Company and others, resulted in a de- 
cision in favor of the defendants, 
which decision was affirmed by both 
the appellate division and the court 
of appeals of the state of New York. 
A bill in equity in the court of chan- 
cery of Delaware was dismissed on 
the grounds that the matter was res 
judicata. A third suit in New York 
has resulted in an adverse decision, 
although the right of appeal in this 
action is still available. We express 
no opinion with regard to the merits 
of Fryberger’s claim; it is sufficient 


to state that this claim has not been 
established in a court of competent 
jurisdiction and that Fryberger has 
not established his status as a creditor 
of either of the respondent companies, 

Furthermore, it does not appear 
that these proceedings will in any way 
prejudice any rights of action that 
Fryberger may have against either of 
the respondents herein. The Commis- 
sion finds that he has not established 
that he possesses or represents an in- 
terest which is or may be inadequate- 
ly represented in the proceedings as 
required by Rule XVII of the Com- 
mission’s rules of practice and that 
his participation in the proceedings 
would not be in the public interest or 
for the protection of investors or con- 
sumers. 

Accordingly, it is ordered that the 
application of Harrison E. Fryberger 
for leave to intervene in the above-en- 
titled proceedings be, and the same 
hereby is, in all respects denied, with- 
out prejudice however to the renewal 
of such application at such time as the 
said Harrison E. Fryberger shall have 
established himself as a judgment 
creditor of either Central Public Util- 
ity Corporation or Consolidated Elec- 
tric and Gas Company. 
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SAVE 50% 
IN TIME AND MONEY WITH 











THE ONE-STEP METHOD 


OF BILL ANALYSIS. 











HAT effect is the national defense program having on your bill dis- 
tribution? Analysis of customer usage data will provide the answer to 
this important question. In addition to a knowledge of the existing situation, 
certain trends may be disclosed, a knowledge of which may be of considerable 
importance to you under circumstances where the picture is rapidly changing. 


The One Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 

We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One Step Method of Bill Analysis.” 


Recording & Statistical Corporation 


Utilities Division 
102 Maiden Lane, New York, N. Y. 


Boston Chicago Detroit Montreal Toronto 
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Selected information aboui manufacturers, new prod- 
ucts, and new methods. Also news on utility expansion 
programs, personnel changes, recent and coming events. 


Equipment Notes 


Floodlight Meets Safety Need 

A floodlight developed for applications 
where explosive dust is prevalent, and which 
fulfills a definite safety need is announced by 
the Revere Electric Mfg. Company, Chicago. 
Its main points of advantage follow: 

1. Outer housing is uniquely designed so 
that dust cannot accumulate at any point. 

2. Strong cast lens ring has eccentric lock- 
ing clips exerting equal pressure against an 


Cool-operating Floodlight. 


impregnated asbestos gasket, holding lens ring 
tightly against housing. 

3. Should any clip be left open it can be de- 
tected immediately by merely glancing at the 
fixture, avoiding neglect in sealing floodlight. 

4. The interior of the floodlight is designed 
for cool operation. As may be seen in the 
cut-away view, the inner reflector allows 
space between the lamp and the housing. This 
space creates convecting air currents which 
circulate the air inside the unit, dissipating 
heat generated by the lamp. Minimum operat- 
ing temperature is thus obtained, assuring 
safety in dangerous dusty applications. Avail- 
able in 75-100 and 150-200 Watt sizes for 4” 
or #” conduit mounting. 


Heavy Current Bushings Designed 
By Pennsylvania Transformer Co. 


The Pennsylvania Transformer Co., Pitts- 
burgh, Pa., has designed a heavy current bush- 
ing that will be the standard for the following 
bushing ratings: 500, 1000, 1500, 2000, and 
3000 amperes. 

The construction of all these bushings is 
the same. The same porcelain is used through- 
out all the assemblies. The only changes are 
the terminals at the top and at the lower end 
of the bushing, and the size of the copper rod. 
Some of the features of this bushing are as 
follows: A damaged insulator can be readily 
replaced at small cost as it is not permanently 
fastened to the mounting flange or the copper 
rod. 

The flexible connector at the bottom of the 
bushing stud is made up of laminated copper, 
and is designed to relieve any stress on the 
porcelain insulator that is caused by the ex- 
pansion and contraction of the heavy coil leads 
due to heating and cooling. 

The petticoat at the upper part of the in- 
sulator increases the creepage surface. The 
terminal is clamped directly to the copper rod. 

All the contact surfaces are made on a 
smooth rod and are clamped with bronze alloy 
bolts and nuts. 

The rod which runs through the bushing is 
made of rolled copper. 


Glass Fiber Material for Blacking Out 
Industrial Plants 


A new, blast-cushioning, incombustible glass 
fiber material for blacking out industrial 
plants has been announced by Owens-Corning 
Fiberglas Corp. 

The material is designed to reduce damage 
from concussion and to provide protection 
against the spread of fire caused by incendiary 
bombs or explosives. 

Known as Fiberglas OC-9 Board, the new 
material is composed of fine, resilient glass 
fibers compressed and treated with a binder 
which gives it sufficient rigidity to serve as a 
self-supporting, fire-resistant material. The 





DICKE TOOL CO., Ine. 
DOWNERS GROVE, ILL. 
Manufacturers of 
Pole Line Construction Tools 
They’re Built for Hard Work 











Mention the FortNIiGHTLY—It identifies your inquiry 


MAY 7, 1942 





fay i 1942 


Pubtie. Utilities. Fortnightly 








The Robertshaw 
book “Measured 
Heat” has become 
a@ competent cook- 
ing manual in thou- 
sands of schools 
and colleges. 


Robertshaw bases its “measured 
heat” program on this fundamental: 
You can teach the public to want 
vitamins, but you can’t actually get 
it to take vitamins—unless you teach 
proper cooking. Poor cooking breaks 
down vitamins, as well as appetite. 
It was a year ago that Robertshaw 
began teaching this. 


And so, today when America looks 





NT INGREDIENT IN EVERY RE 


to her kiichens, hundreds of thou- 
sands of siudents and homemakers 
are already learning better cooking 
methods — helped by Robertshaw- 
equipped ranges and the “measured 
heat” program. 


Robertshaw proudly makes this con- 
tribution to the nation’s health, its 
conservation of food and fuel, and 
the winning of the war. 


ROBERTSHAW THERMOSTAT COMPANY, YOUNGWOOD, PA. 
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Equipment Notes (Cont'd) 


material can be faced with glass fiber cloth, 
plywood, or other surfacing materials. 

In addition to their incombustibility and 
shock-absorbing properties, all of the glass 
fiber products designed to contribute to the 
air-raid protection of industrial plants pro- 
vide a high degree of heat-loss reduction and 
sound absorption. Both of these latter prop- 
erties are important to the war economy be- 
cause of the improved working conditions and 
fuel savings which they make possible. 


Arcing Horns Protect Conductors 

To provide conductors on high-voltage 
transmission lines with adequate protection 
from power arcs, the Ohio Brass Company, 
Mansfield, Ohio, has developed two types of 
boltless arcing horns for attachment at the bot- 
tom of insulator strings. Both devices are 


Protect High Voltage Lines 


made of pipe to eliminate sharp edges and are 
said to be free of radio interference at volt- 
ages well above their recommended line rat- 
ings. They both offer increased conductor 
protection, the manufacturer claims, because 
they are longer (40 inches over-all), have 
greater coverage and use larger, heavier metal 
sections than other designs. 

One style, known as the Longhorn, is in- 
tended for 115, 138 and 161-kv. lines. The 
other style, using a Figure 8 design and called 
the Bighorn, is suitable for lines up to and 
including 230-kv. 

Both of these boltless horns are completely 
assembled at the factory and require no extra 
fittings for connecting to insulator strings and 
suspension clamps. 


Mine Safety Appliance Co. 
Adds First Aid Products 

Two new first aid items have been added 
to the extensive line of the Mine Safety Ap- 
pliance Co., Pittsburgh, Pa. The new items 
include the M.S.A. folding stretcher outfit and 
M.S.A. wood traction splint. 

Strongly constructed, the folding stretcher 
is a new-type stretcher outfit designed for lo- 
cations where a compact unit is desired. It is 
suitable for fire trucks, police cars, utility and — 
commercial trucks, etc. 

The new M.S.A. wood traction splint is de- 
signed for use in supporting fractures of the © 
arms or legs according to the accepted trac- 
tion method prescribed by the American Red 
Cross. 


Blackout Unit Design Based 
On London’s Experience 


The Blackout Shade Co., of America, Des 
Moines, Iowa, has announced the Lite-Tite in- 
stant blackout unit. The new unit has been 
designed to take advantage of all that had been 
learned in London under actual bombing con- 
ditions. 

It offers six important advantages for in- 
dustrial plants: 1. Strong construction fea- 
tures serve to stop flying glass, 2. Once in- 
stalled, the shade can be rolled up—out of the 
way—in a second or two or pulled down into 
place instantly, 3. Natural daylight and ven- 
tilation is possible, adding greatly to employee 
morale, 4. Complete blackout is provided by a 
canopy at the top, light traps on each side, and 
an overhanging apron at the bottom, 5. When 
windows are broken, the Lite-Tite shade 
keeps out wind and rain as the light traps hold 
it securely at the sides, 6. Made of inexpensive 
and plentiful materials, the cost of Lite-Tite 
unit is comparatively low. 

A descriptive bulletin is available from the 
manufacturers. 


Switchgear In Metal-Enclosed Cases 
General Electric’s 250-volt d-c air circuit 
breaker switchgear equipments for heavy duty 
in steel mills, shipyards, and various industrial 
applications are now available in metal-en- 
closed cases, assuring complete safety to per- 
sonnel and equipment by eliminating the pos- 
sibility of inadvertent contact with live parts. 
This latest development gives new safety 
features to the well-known MC-5 breaker, 
formerly available only in the “live-front” con- 
struction. Consequently, this breaker can be 
installed without the additional safeguards 
previously required in many locations. 





70 MASTER-LIGHTS 
© Electric Portable Hand Lights. 
® Repair Car Spot and Searchlights. 
© Emergency (Battery) Floodlights. 
CARPENTER MFG. CO. 


179 Sidney St., Cambridge, Mass. 
MASTER-LIGHT MAKERS 








Mention the FortNIGHTLY—It identifies your inquiry 


MAY 7, 1942 








fay 7, 1942 Public Utilities Fortnightly 37 





‘Clevelands” special Trailers give truck-speed transportation 
t Lew Cost. Machines load and unload on Trailers in 10 
0 15 minutes. 
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Dig Anywhere— 


Anytime 


Every day, more Public 
Utilities are realizing that 
“Clevelands” are setting a 
new high in Ditching Per- 
formance. 


They like the compactness and 
mobility of “Clevelands”’—their 
modern, dependable construction 
which eliminates dead weight 
and increases effectiveness. 


They respect their speed and the 
way “Clevelands” have come 
through for them on difficult jobs, 
for “Clevelands” have definitely 
saved them money on their ditch- 
ing. 


You, too, can “go to town” with 
“Clevelands.” 


THE CLEVELAND 
TRENCHER COMPANY 


"Pioneer of the Small Trencher"’ 


20100 St. Clair Avenue 
Cleveland, Ohio 


3 CLEVELANDS © 
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Equipment Notes (Cont'd) 


The individual air circuit breakers, of the 
time-tested MC-5 type, are enclosed in separate 
steel compartments, as are the control devices 
of the contactor, thus giving a pleasing appear- 
ance with no unsightly live front devices vis- 
ible. Control switches and instruments are 
mounted semiflush on the steel panels of the 
doors to the control device compartments. Arc 
chutes specially designed to direct gases re- 
sulting from circuit interruption lead out from 
the top of the structure and away from the 
operating area. 

Panels of the new equipment can be locked, 
making the interior accessible only to author- 
ized persons for inspection. 


¥ 


Manufacturers’ Notes 


The Electric Storage Battery Co. 
Wins Coveted Navy “E” Award 


The Electric Storage Battery Company, 
Philadelphia, recently was awarded the covet- 
ed Navy “E’—symbol of Excellence, of a good 
iob well done. This was the first All-Navy 
“E” Award in Philadelphia. 

In colorful ceremonies Rear Admiral W. C. 
Watts, USN, representing the Secretary of the 
Navy, presented the All-Navy “E” pennant to 
Mr. R. C. Norberg, president of The Electric 
Storage Battery Company. Thousands of en- 
thusiastic Exide workers cheered as the blue 
burgee was raised, while a color-guard stood 
at attention. 

The ceremonies were conducted by John B. 
Kennedy, radio commentator. In addition to 
Admiral Watts and Mr. Norberg, there were 
addresses by Hon. James J. Davis, Hon. John 
E. Sheridan, Charles Goff, president, Battery 
Workers’ Union and Lt. Commander Traut- 
man, USN. 


G-E War Production Exceeds World War 


The General Electric Co. has produced al- 
ready more war goods for the present conflict 
than the company turned out during the entire 
first World War, according to a recent state- 
ment by Charles E. Wilson, president. 

To G-E’s already vastly expanded facilities 
are being added five new plants on which work 
has started since Pearl Harbor. 

The company has the largest number of em- 
ployees in its history, Mr. Wilson reports, The 
majority work more than 40 hours a week; 
some of them work 60 hours. The average for 
the largest G-E plant is 47.7 hours a week per 
worker. 


International Harvester Dealers 
Sponsor Scrap Collection 

The International Harvester Co., Chicago, 
is sponsoring a nation-wide campaign to col- 
lect old metal from farms to help meet the 
critical need for scrap at the nation’s foundries 
and factories producing war materials. 

The campaign is sponsored locally by the 
company’s dealers throughout the United 
States, usually with the active cooperation of 
local war board officials, county farm agents, 
and other civic leaders. 

The opening day of the drive in St. Louis 
County, Mo., brought in 190 tons of metal 
scrap from farms. 


Johns-Manville Undertakes 
War Production Drive 

An all-out-for-war-production rally of man- 
agement and employees of Johns-Manville 
was held recently at the company’s second 
largest plant at Waukegan, Ill. The rally was 
part of a company-wide war production drive 
taking place in each of Johns-Manville’s 17 
factories and mines throughout the United 
States. 

The drive is in line with the recent appeal 
to industry by Donald M. Nelson, War Pro- 
duction Board chairman, for increased war 
production. Central committees composed of 
management and employee representatives 


have been appointed at each plant and mine 
to lead J-M’s company-wide war production 
drive. 

The principal speaker at the Waukegan 


rally was Lewis H. Brown, president of 
Johns-Manville Corporation who pointed out 
that in 1941 Johns-Manville had broken the 
company’s all-time records for production and 
stated that from now on new quotas of pro- 
duction must be set up which must not only be 
met but must be exceeded. 


IBM President Stresses 
Importance of War Effort 

Addressing all employees of International 
Business Machines Corporation at its Endi- 
cott, N. Y. plant and, by telephone hookup, 
those in its Rochester, N. Y., Poughkeepsie, 
N. Y., and Washington, D. C., plants, Thomas 
J. Watson, president, recently emphasized the 
necessity of producing as much as possible per 
man hour and per machine hour in answer to 
the appeals of President Roosevelt and Don- 
ald Nelson, chairman of the War Production 
Board, to step up production of war materials. 

Mr. Watson also announced increases and 
benefits to employees of five years’ service and 
other benefits to employees of twenty-five 
years’ service. 








BLACKOUTS and other WAR MEASURES 
DEMAND PROTECTIVE LIGHTING 


WHEAT 


Rechargeable Spotlight 


KOEHLER MFG. CO. Marlboro, Mass. 


25,000 Beam C.P. 


1,000 Hours 
Battery Life 
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The circular coil is practically balanced, radially and 
axially, against short circuit stresses. 

When a transformer is subjected to heavy overload or 
short circuit, the circular coil maintains its shape even 
without the use of compound or varnish. By eliminating 
such stresses, the coil is not strained, and the insula- 
tion is not injured. 


non-inflammable 


TRANSFORMERS 


Like all Pennsylvania Transformers, 
ASKAREL Transformers are equipped 
with Circular Coils. In non-inflammable 
transformers there are many fundamental 
reasons why. . . 


... make the hig 
difference 


In regular oil cooled transformers, varnish is used to 
increase the mechanical and electrical strength of the 
transformer coils, irrespective of the shape of the coils. 
This kind of varnish, however, cannot be used to treat 
coils in a transformer where non-inflammable liquids are 
employed. Therefore, without the aid of this varnish, it is 
imperative that the coils in a non-inflammable transformer 
have great inherent strength. 


CIRCULAR COILS POSSESS THE MAXIMUM 
INHERENT MECHANICAL AND ELECTRICAL 
STRENGTH. 

1. In a circular coil the tension of each turn of wire is 
uniform throughout its length. No coil of any other 
shape possesses this quality. 

. The turns in a circular coil are wound tightly without 
excessive tension on the wire — thus eliminating 
the possibility of stretching the wire and injuring the 
insulation. 


Pennsylvania ASKAREL Transformers offer you the 
convenience and economy of indoor installations near the 
load centers, plus the added safety inherent in the 
Pennsylvania circular coil construction. 


TRANSFORMER COMPANY 


808 RIDGE AVENUE, ® N.S., PITTSBURGH, PA. 
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Brown papers 


LL. BROWN 
LepGer Paper 


MILLS ATADAMS. MASS. 


ESTABLISHED 1849 


you with L. L 


100% New Rag Fibres 

L. L. BROWN’S LINEN LEDGER 
ADVANCE LINEN LEDGER 
FORWARD LINEN LEDGER 


85% New Rag Fibres 
L. Ls BROWN’S FINE 
GREYLOCK LINEN LEDGER 


50% New Rag Fibres 
ESCORT LEDGER & MACHINE POSTING 


eo 


*Permanent grades 


New White Rag 


Catalogs and Bulletins 


Timken Axle News File Case 


The Timken-Detroit Axle Company, De. 
troit, Mich., announces a new file case for the 
convenient filing of its publication Timken 
Axle News. The case has a capacity of up to 
twelve issues and is offered free to any 
Timken Axle News reader sending in a re. 
quest on his business letterhead. 


Engineering Data On Pumps 


Complete engineering data on Allis-Chal- 
mers SS Unit pumps and the Electrifugal 
have been issued in a 36-page compilation 
(B6018-B) of the Allis-Chalmers Mfg. Co, 
at Milwaukee, Wis. 

Head capacity tables and dimension charts 
make it easy to select proper pumps for in. 
dividual applications. Performance data and 
engineering recommendations, also part of the 
bulletin, are additional aids in the selection of 
units for pumping more gallons at less cost. 
Cross sections and construction details help to 
illustrate this complete pump line. 

The compact, efficient motor-pump units 
and base-mounted units described are built in 
a wide range of sizes for capacities from 10 
to 2750 gpm and for heads up to 575 feet. 


Capillary Air Conditioners 

A 24-page illustrated bulletin G-2 issued by 
the Air and Refrigeration Corporation, New 
York, describes the capillary cell and its ap- 
plication in air conditioning equipment as a 
direct heat transfer surface between water and 
air. 

The book outlines the functions of the cells 
for cooling and dehumidifying, humidifying, 
air cleaning, evaporative cooling, condenser 
water cooling, fume absorption, etc. 

A section is devoted to standard central sta- 
tion units ranging in capacity from 4,400 to 
132,000 cfm; as well as to self-contained units 
which include fans, heater, pump, etc., in an 
insulated casing ranging in capacity from 4, 
000 to 16,000 cfm. 

Engineering and performance data are pre- 
sented in convenient tabular and graphic form 
for the use of the engineer in determining 
capacities. 


Instruction Booklets Aid 
Conservation Program 

The distribution of tens of thousands of 
folders telling how to make products last 
longer in an important part of the planned 
conservation campaign now being conducte 
by Manning, Maxwell & Moore, Inc., Bridge- 
port, Conn. ; 

Some 1500 stock carrying jobbers of this 
concern are said to be enthusiastically embrac- 
ing this M. M. & M. conservation campaign. 
Each month a new folder on how to make 4 
certain product last longer is distributed by 
the jobbers. In April the folder told “How To 
Make Your Globe Valves Last Longer.” Pres 
sure gauges and safety and relief valves are 
on the schedule. 
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BAYER SOOT CLEANERS 


APPLIED TO 


MODERN PUBLIC UTILITY BOILER 

























































































































































































605,000 LBS./HR BOILER PULV. COAL FIRED 
1350 LBS. PRESSURE 950°F. STEAM TEMPERATURE 


THE BAYER COMPANY 


ST. LOUIS, MISSOURI 
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SPRAGUE COMBINATION METER-REGULATOR 


LATEST ACHIEVEMENT 
IN 
GAS MEASUREMENT AND 
CONTROL. 








For Manufactured, 


Natural and Butane Service 


Write for bulletin. 


THE SPRAGUE METER CO. 


Bridgeport, Conn. 








e Whatever the demands of the gas in- 

dustry may be, Connelly is equipped 
to meet them. With our new laboratory for scientific 
testing of purification materials and greatly increased 
facilities for the production of Iron Sponge, Governors, 
Regulators, Back Pressure Valves and other equip- 
ment for gas purification and control, Connelly is at 
your service, ready for any emergency. 


Under the able management of Mr. A. L. Smyly, pio- 
neer in gas purification and pressure regulation, this 
organization has continued its leadership in the field, 
and the fact that Connelly products are standard in 
hundreds of the leading gas plants of the country is 
indicative of the service rendered. 


@ Mr. A. L. Smyly 
President 
Connelly Iron 

nge 
vernor Co. 


IRON SPONGE and GOVERNOR Company 
CHICAGO, ILL. LIZABETH. N. J 
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HEAVY, GALVANIZED SHEET METAL JACKET es 


HIGH-MELTING-POINT ASPHALT 
A FULL INCH THICK ee 


CANVAS JACKETED 
85% MAGNESIA 
INSULATION 


PIPE AS 
SPECIFIED 


The high insulating efficiency of 85% Magnesia with the 
inch-thick protecting layer of Asphalt ensures for Ehret’s 
Durant Insulated Pipe a long and trouble-free life of service. 
Added to this inherent value are 10 points of advantage 
that make Ehret’s D.1.P. outstanding for underground service. 


1 Insulation protection is absolutely 6 No rollers or pipe supports re- 
dependable. quired. 

2 Permanently waterproof. 7 Tile or masonry protection not 
No sub-drains required. Complete required. 
water submersion does no harm. = winimum trenching and field work. 


Co i d electrolysis elim- 
4 pees a ee 9g No breakage or waste of material 


during installation. 
5 In multiple lines, individual Durant . 
pipes can be added, removed or 10 Field costs are much lower than 
replaced without disturbing those of tile, tunnel and similar 
others. systems. 


Send for the Ehret D.I.P. Booklet. It gives complete information on 
this modern system for underground insulated piping. 


EHRET MAGNESIA MANUFACTURING COMPANY 


VALLEY FORGE + PENNSYLVANIA 


DISTRIBUTORS IN ALL PRINCIPAL CITIES 
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PROFESSIONAL DIRECTORY 


® This Directory is reserved for engineers, account- 
ants, rate experts, consultants and others equipped to 
serve utilities in all matters relating to rate questions, 
appraisals, valuations, special reports, investigations, 
financing, design and construction. 














THE AMERIGAN APPRAISAL GOMPANY 


INVESTIGATIONS, APPRAISALS AND STUDIES 


for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
and other principal cities 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
PHILADELPHIA 


PACKARD BUILDING 








orcs FO, Bacon « Davis, anc. mare case 


CONSTRUCTION Enoi APPRAISALS 
OPERATING COSTS ngencere INTANGIBLES 
VALUATIONS AND REPORTS 


NEW YORE PHILADELPHIA WASHINGTON OLEVELAND OCHIOAGO 








J. H. MANNING & COMPANY 


120 Broadway Field Building 
New York ENGINEERS Chicago 
Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizations 
Consulting Engineering Mergers 


Public Utility Affairs including Integration 











SANDERSON & PORTER 
ENGINEERS AND CONTRACTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganization. 
Chicago New York ‘ San Francisco 
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PROFESSIONAL DIRECTORY (continued) 





Sargent & Lundy 


ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—R eports—Design—Supervision 
Chicago 














STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * CONSULTING ENGINEERING ° APPRAISALS 


BOSTON e NEWYORK e CHICAGO e HOUSTON e¢ PITTSBURGH 
SAN FRANCISCO e LOS ANGELES 














THE J. G. WHITE ENGINEERING CORPORATION 


ENGINEERS AND CONSTRUCTORS 


Steam Power, Hydroelectric and Industrial Plants 
Examinations, Reports and Appraisals 
NEW YORK NEW ORLEANS 








BARKER & WHEELER, ENGINEERS E. Ae CHENEY AND Co. 


DESIGNS AND CONSTRUCTION — OPERATING R ee iain 
BETTERMENTS — COMPLETE OFFICE SYSTEMS — ain oe 
MANAGEMENT — APPRAISALS — RATES 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 61 BROADWAY NEW YORK 





Investigations, Valuations, Cost Studies, Rates 
Regulatory Problems and Proceedings 








BLACK & VEATCH ROBERT E. FOLEY 


CONSULTING ENGINEERS 


Appraisals, investigations and _ re- 
ports, design and supervision of con- Telephone Lines—Rural Lines—Fire Alarms— 
struction of Public Utility Properties Transmission Lines 


4706 BROADWAY KANSAS CITY, MO. 48 Griswold St. Binghamton, N. Y. 
Z 


Erecting Engineer 








EARL L. CARTER Francis S. HABERLY 


Consultitg Engineer ENGINEER 


REGISTERED IN INDIANA. NEW YORK. OHIO. : a , 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY Appraisals—Original Cost Accounting— 


Public Utility Valuations, Reports and Rates—Depreciation—Trends 
Original Cost Studies. 


910 Electric Building Indianapolis, Ind. 122 Sour Micuican Avenue, Cxicaco 
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PROFESSIONAL DIRECTORY siiaiaiiiaaliaaaiae 
(concluded) Why dig through a 


JACKSON & MORELAND PILE 
ENGINEERS of Catalogs? 


PUBLIC UTILITIES—INDUSTRIALS 

RAILROAD ELECTRIFICATION Find the 
DESIGN AND SUPERVISION VALUATIONS 

ECONOMIC AND OPERATING REPORTS Fitting 








BOSTON NEW YORK 








you need, 





quickly— 


JENSEN, BOWEN & FARRELL in the COMPLETE line 


: If you have a Penn-Union Catalog, you 
Engineers can instantly find practically every good 


Ann Arbor, Michigan type of conductor fitting. These few 
can only suggest the variety: 





Appraisals - Investigations - Reports 

in connection with 
rate inquiries, depreciation, fixed capital ¢ Universal Clamps to take a 
reclassification, original cost, security issues. em large range of conductor sizes; 
. wm with 1, 2, 3, 4 or more bolts. 








L-M Elbows, with compression units 


SLOAN & COOK || Sen athiee 


CONSULTING ENGINEERS My tact units. 


120 SOUTH LA SALLE STREET (een Bus Bar Clamps for installa- 
CHICAGO i : tion without drilling bus. Single 
i : and multiple. Also bus sup- 


Appraisals—Original Cost Studies g : ' ports—various types. 
Depreciation, Financial, and Other Investigations 





Clamp Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 





J. W. WOPAT 


Consulting Engineer 
Construction Supervision we * | Jack-Knife connectors for simple 


Appraisals—Financial ed and easy disconnection of mo- 
Rate Investigations : tor leads, etc. Spring action— 


1510 Lincoln Bank Tower Fort Wayne, Indiana ae 








Vi-Tite Terminals for quick 
installation and easy taping. 
Also sleeve type _ terminals, 
screw type, shrink fit, etc. etc. 


SSS Ga 
P UBLIC UTILITIES Splicing Sleeves, Figure 8 and Oval, seamless tub- 


ing—also split tinned sleeves. High conductivity 
FORTNIGHTLY copper; close dimensions. 

Preferred by the largest utilities and 
is read every other week by the key electrical manufacturers—because id 
i at ‘ have found that “Penn-Union” on a fit- 
men in the utility industry. Keep ting is their best guarantee of Dependa- 
your name before them by being a bility. Write for Catalog. 


regular advertiser in our Professional PENN-UNION ELECTRIC CORPORATION 
Directory. ERIE, PA. Sold by Leading Jobbers 








Rates Will Be Sent Upon Request P - he rT yy i Il) N 


(on ok, 825 i On @ ek ® | FITTINGS _ 
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Sr is irreplaceable. The minutes, hours, even 
the seconds that are lost can never be found 
again. There is no way of buying or borrowing 
time. 


But in thousands of public utilities and other 
private industrial establishments, split seconds are 
being saved by Exide Batteries in communication 
systems, in operating controls, throwing switches, 
cranking maintenance vehicles, propelling indus- 
trial trucks and locomotives, and in many other 
ways safeguarding plants against light and power 
interruptions. 


In these days when conservation is so vitally 
important, Exide engineers will gladly cooperate 
with you in an effort to get maximum life and serv- 
ice from your batteries. A letter or phone call 
involves no obligation. 





THE ELECTRIC STORAGE BATTERY CO. 


The World’s Largest Manufacturers of Storage Batteries 
for Every Purpose 


PHILADELPHIA 


Exide Batteries of Canada, Limited, Toronto 
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INDEX TO ADVERTISERS 


The Fortnightly lists below the advertisers in this issue for ready ae 
ence. Their products and services cover a wide range of utility needs. 


A 


Aluminum Co. of America 
American Appraisal Company, The 





B 


*Babcock & Wilcox Co. 
Barber Gas Burner C pany, The 
Barker & Wheeler, Engineers 

Bayer Company, The 
Black & Veatch, Consulting Engineers 
Brown, L. L., Paper Co. 
Burroughs Adding Machine Co. 

















Cc 


Cheney, E. J. and Co. 
Carpenter Manufacturing Company 

Carter, Earl L., Consulting Engineer 

*Cities Service Petroleum Products 

Cleveland Trencher Company, The ........................ 37 
*Combustion Engineering Company, Inc, 

Connelly Iron Sponge & Governor Co, 


Crescent Insulated Wire & Cable Co., Inc. 
Inside Back Cover 





D 


Davey Tree Expert Company 
Day & Zimmermann, Inc., Engineers 
Dicke Tool Company, Inc. 








E 


Egry Register Company, 
Ehret Magnesia Mfg. Co. 
Electric Storage Battery Company, The ............ 47 
Elliott Company 
*Ethyl Gasoline Corporation 








F 
Foley, Robert E., Erecting Engineer 
Ford, Bacon & Davis, Inc., Engineers 
G 


General Electric Company 
Grinnell Company, Inc. 








H 


Haberly, Francis S., Engineer 
Hoosier Engineering Company 


I 


International Business Machines Corp. .............. 20 
International Harvester Company, Inc. 28 
I-T-E Circuit Breaker Co, Inside Front Cover 
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*Fortnightly advertisers not in this issue. 
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Jackson & Moreland, Engineers 
Jensen, Bowen & Farrell, Engineers 
Johns-Manville Corporation 


K 


Kerite Insulated Wire & Cable Co., Inc., The. 
Kinnear Manufacturing Company, The . 
Koehler Manufacturing Company 

*Kuhliman Electric Company 


M 


Manning, J. H. & Company, Engineers .......... Bs! 
*Marmon-Herrington Co., Ine. ............-.-0:-ecsesseees es 


Merco Nordstrom Valve Company 
Outside Back © 





Mercoid Corporation, The 


N 
National Association of Railroad and Utilities 


Commi 





Neptune Meter C pany 


Newport News Shipbuilding & Dry Dock Com- 
pany 








P 





Parsons Paper C pany 
Pennsylvania Transformer Company 
Penn-Union Electric Corporation ....................... . 4% 


Pittsburgh Equitable Meter Company 
Outside Back Cover 


R 


Railway & Industrial Engineering Company .... 5 
Recording & Statistical Corp, .....-.....22...-...:-:00 a 
Remington Rand, Inc. 9 
Ridge Tool Company, The 5 
Riley Stoker Company 1 
Robertshaw Thermostat Company 











Sanderson & Porter, Engineers ..............----.----0 . 44 
Sangamo Electric C y 

Sargent & Lundy, Engineers 

Sloan & Cook, Consulting Engineers 

Sprague Meter Company, The 

Stone & Webster Engineering Corporation ........ 4 














T 
*Timken-Detroit Axle Co., The .... 
*Todd Combustion Equipment, Inc. 

Vv 
Vulcan Soot Blower Corp. 





Ww 


White, J. G., Engineering Corporation, The... 9 
Wopat, J. W., Consulting Engineer ...............- . 6 
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Tks a War of Machines! 


CRESCENT 


co ye 
INSULATED ax 
ELECTRICAL we 
CONDUCTORS Ges aoe 









































War Production 100% 
CRESCENT INSULATED WIRE & CABLE CO. 


Trenton, N. J. 
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The Strongest Line of 
Defense against Leakage 


Selection of Nordstroms is an engineering 
axiom. for defense against leakage. The ma- 
jority of main gas transmission lines installed 
during the last five years are Nordstrom- 
controlled. The same is true in the case of 
refineries. Every leading recycling plant relies 


on Nordstroms for important line control. In 
every high. pressure oil drilling field there’s a 


regiment of Nordstroms— particularly Hy 
preseals on mud. lines where valve cuttifj 
takes heavy toll in ordinary valves. Check th 
principal chemical plant installations | 
there again it’s a Nordstrom victory, @ 
Nordstroms fully defend themselves again 
corrosion, erosion, extremes in tempeta 
and pressure. * 


NORDSTROM LUBRICATED VALV 


MERCO NORDSTROM VALVE COMPANY. 
A Subsidiary of Pittsburgh Equitable Meter Co. ‘3 
Main Offices: 400 Lexington Ave., Pittsburgh, Penna. Branches in principal cities. 
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